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Section 1: Introduction to HUD Environmental Rules and
Procedures
These laws and rules ensure that HUD and its client governments reflect upon the environmental
impact of a proposed action and consults with all appropriate interests before committing to a project.
The process of considering the environmental impact is found in the National Environmental Policy Act
(42 U.S.C. 4321 et seq.) and CEQ regulations implementing NEPA (40 CFR 1500-1508), as implemented
by HUD in 24 CFR Parts 50 and 58. Part 50 covers rules and procedures for HUD when doing an
Environmental Assessment (EA) or preparing an Environmental Impact Statement (EIS). Part 58 covers
rules for State, local, and Native American governments meeting the Federal NEPA responsibilities when
acting for HUD in performing the assessments or preparing an EIS.
Other rules spell out the various laws and regulations which are limited to a specific category of the
environment. Examples include historic preservation, clean air, flood management, etc. Most of these
rules are promulgated by other Federal agencies.
Where legislation permits, HUD client governments assume the administrative responsibility for
complying with Federal environmental laws and rules. There is a formal process for client governments
to certify to HUD that they have addressed the legal requirements and to formally request a release of
funds from HUD. The process is called the Request for Release of Funds (RROF). HUD Field Office
staff, and the CPD Representative, play an important role in the RROF and certification requirements.
This manual is designed to gather together all of the divergent laws, rules, and forms which a CPD
Representative might need in order to perform his/her environment compliance responsibilities. It
covers the components of the environmental review contained in HUD rules as well as the RROF.
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Section 2: Background
The National Environmental Policy Act of 1969 (NEPA) is the basic national charter for the protection
of the environment. In addition to providing policies, goals, and tools for its administration, NEPA also
established the Council on Environmental Quality (CEQ) as the principal agency responsible for its
implementation. CEQ then developed general regulations that Federal agencies must follow in order to
comply with NEPA's broader aims. In turn, many Federal agencies, including HUD, have since applied the
goals and policies of NEPA to their own sets of agency-specific regulations. For HUD, these agency
regulations are set forth in 24 CFR Part 50: Protection and Enhancement of Environmental Quality.
Under 24 CFR Part 50, HUD assumes responsibility for conducting environmental reviews for any HUD
programs which may impact, or be impacted upon by, the environment. Although HUD is made
responsible for environmental reviews under these regulations, statutory authority allows other qualified
entities to assume this responsibility for certain programs. The rules governing reviews by qualified
entities are found in 24 CFR Part 58, "Environmental Review Procedures for Entities Assuming HUD
Environmental Responsibilities." Groups which may assume responsibility for environmental reviews
include State, local, and Native American units of general government. Such groups are referred to as
the Responsible Entities (RE) for their designated projects. While the RE may also be the Recipient of
HUD assistance, which is the group which will actually receive HUD funds for their program, they are
not necessarily one and the same. For example, a Public Housing Authority may be the Recipient in
charge of planning a HUD-assisted program but does not have the legal authority to conduct an
environmental review, for which the responsibility would most likely fall to the local or State
government of that particular housing authority as the Responsible Entity.
Whether performed by HUD directly or by a Responsible Entity, the environmental review must be
conducted before any funds may be committed to a project. In addition, activities on the project are
limited pending clearance of the environmental review. Due to the importance of the environmental
review to HUD-assisted programs, this manual was designed to help those performing environmental
reviews understand the relevant legislation and regulations as well as provide helpful hints to ensure the
accuracy and promptness of environmental reviews.
Remember, an Environmental Review Record should clearly state the intent of the project and all
impacts on the environment, if any.
The ERR must include:
-

Project location

-

Project Description

-

Environmental Checklists

-

Backup Documentation, including clearly defined maps, letters from various agencies, lists of
endangered species, etc.
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Section 3: Key Federal Regulations
There are several regulations which govern the process of environmental reviews in HUD-assisted
programs. The following is a list of some of the key regulations, all of which are listed in full in Appendix
A, which may be referred to in an environmental review.
-

24 CFR Part 50: Protection and Enhancement of Environmental Quality

-

24 CFR Part 58: Environmental Review Procedures for Entities Assuming HUD Environmental
Responsibilities

-

24 CFR Part 51: Environmental Criteria and Standards

-

24 CFR Part 55: Floodplain Management

-

36 CFR Part 800: Protection of Historic Properties

-

40 CFR Parts 1500-1508: Council on Environmental Quality Implementation of NEPA
Procedural Provisions

-

7 CFR Part 658: Farmland Protection Policy Act

Certain activities are defined in Parts 50 and 58 as exempt from environmental review or not subject to
NEPA and other environmental laws and authorities. (Other laws and authorities include historic
preservation, clean air, floodplain management, etc.) Documentation of these exemptions and exclusions
must be included in the project’s file. (See Sec. 50.20 and 50.35(a) for the list of such categorical
exclusions and Secs. 50.4, 58.5, and 58.6 for other laws and authorities.) Even though certain activities
are defined as categorically excluded from NEPA, some of these still require compliance actions for
their specific category of the environment, e.g. historic preservation, clean air, flood management, etc.
(See Sec. 58.35)
Projects that are not exempt or categorically excluded require an Environmental Assessment (EA) or an
Environmental Impact Statement (EIS) that considers a broad range of impacts in addition to compliance
with the specific laws and authorities mentioned above. An Environmental Assessment concludes with
either a finding of No Significant Impact (FONSI) or a Finding of Significant Impact (FOSI). In the latter
case, the review would move on to preparation of a full EIS. However, most HUD projects do not
require the preparation of an EIS.
HUD has provided guidance documents for Responsible Entities to document their review of
categorically excluded activities and Environmental Assessments. These were published in 1986 in
Environmental Review Guide for Community Development Block Grant Programs. The Statutory
Checklist was revised in 1997 to reflect changes in Secs. 58.5 and 58.6.
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When HUD prepares the review, HUD Form 4128, Environmental Assessment and Compliance Findings
for the Related Laws and the Sample Field Notes Checklist (Appendix C) are used to document the
review.
State, local, or Native American governments have a requirement that does not apply to HUD. Once
the environmental review is completed, the Responsible Entity (i.e., a State, local, or Native American
government) must notify the public of its intent to request a release of funds from HUD for projects
that are categorically excluded or that required an EA or EIS. These steps may be accomplished by using
the following HUD forms and notices, which are provided in hardcopy in Appendix C. (See Chapter 3
for further explanation of the RROF process.)
-

Sample Notice of Intent to Request a Release of Funds (NOI/RROF)

-

Sample Notice of Finding of No Significant Impact and Notice of Intent to Request a Release of
Funds (FONSI/NOIRROF)

-

HUD Form 7015.15: Request for Release of Funds and Certification

-

HUD Form 7015.16: Authority to Use Grant Funds

Programs under 24 CFR Part 50
This regulation applies to all HUD policy actions and all HUD project actions except those already
specified under 24 CFR Part 58 Section 1 (see below).

Programs under 24 CFR Part 58
Programs subject to this part include:
-

Community Development Block Grant programs

-

Rental Rehabilitation Program and Housing Development Grant Program with respect to
projects and programs for which binding commitments have been entered into prior to October
1, 1991

-

Grants to States and units of general local government under the Emergency Shelter Grant
Program, Supportive Housing Program and its predecessors, Shelter Plus Care Program, Safe
Havens for Homeless Individuals Demonstration Program, and Rural Homeless Housing
Assistance

-

HOME Investment Partnerships program
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-

Grants to States and units of general local government for abatement of lead-based paint and
lead dust hazards and grants for lead-based paint hazard reduction

-

Public Housing Programs and Indian Housing Programs including assistance administered by a
public housing agency or Indian housing authority under Title 1 of the Housing Act of 1937 and
Section 8 project-based activities

-

Special Projects appropriated under an appropriation act for HUD

-

Housing Finance Agency Risk-Sharing Program for Insured Affordable Multifamily Project Loans

-

Self-Help Homeownership Opportunity Program
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Section 4: KEY TERMS
Definition of Terms:
-

Activity: An action that a grantee or Recipient puts forth as part of an assisted project,
regardless of whether its cost will be borne by HUD assistance or is an eligible expense under
the HUD program.

-

Certifying Officer: The official who is authorized to sign and assume legal responsibility for
the RROF and the environmental review Certification and has the legal capacity to act as
Responsible Federal Official under NEPA.

-

Designation of RE: All of the actions that HUD takes to determine who will perform the
environmental review.

-

Environmental Justice: In general, actions taken to ensure the rights of low-income and
minority communities to clean and healthy environments and that no person or group of people
endure a disproportionate share of the negative environmental impacts of a Federal program.

-

Extraordinary circumstances: A situation where an EA or EIS is not normally required, but
due to unusual conditions, an EA or EIS is warranted. Examples of indicators are:
-

Actions that are unique or without precedent

-

Actions that are similar to those that normally require an EIS

-

Actions that are likely to alter existing HUD policy or HUD mandates

-

Actions that have the potential for a significant impact on the users of the facility

-

Project: An activity, or a group of related activities, designed by the Recipient to accomplish a
specific objective.

-

Recipient: Means any of the following entities, when they are eligible Recipients or grantees
under a HUD program:
-

A State that does not distribute HUD assistance under the HUD program to a unit of
general local government

-

Guam, the Northern Mariana Islands, the Virgin Islands, American Sonoma, and Palau

-

Local governments

-

Indian tribes

-

Public Housing Programs and Public Housing Agencies

-

Indian Housing Programs
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-

Any direct grantee of HUD for a special project

-

A non-profit organization

-

Release of funds: HUD issuance of a firm approval letter. See Request for Release of Funds.

-

Request for Release of Funds: Refers to a Recipient's request for a firm approval (RROF)
letter. Executed through HUD Form 7015.15.

-

Responsible Entity (RE): The entity that assumes environmental responsibility for HUD
under NEPA and executes the environmental review. Examples where the RE is not the
Recipient include:
-

For public housing agencies - the local government within which the project is located
that exercises land use responsibility. If this is not feasible, the county is responsible. If
this is also not feasible, the State is responsible for the review. If a local government,
county or State decline, HUD performs the review.

-

Regarding Indian housing authorities in Alaska, the Alaska native's village in whose
community the project is located. If this is not feasible, the local government, HUD, or
the State will have to assume responsibility.

-

For Indian housing authorities (outside of Alaska), the Indian tribe in whose jurisdiction
the project is located assumes responsibility. If the project is located outside of a
reservation, the Indian tribe that established the authority is obligated.

-

Tiering: The evaluation of an action or an activity at various points in the development process
as a proposal or event becomes ready for an Environmental Assessment. (For example, a citywide rehabilitation program might be reviewed to determine the relevant environmental
considerations that would need to be examined when a particular property was identified.)

-

Unit density: A change in the number of dwelling units. Where a threshold is identified as a
percentage change in density that triggers review requirements, no distinction is made between
an increase or a decrease in density.
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Section 5: COMMOM ACRONYMS
AADT = Average Amount of Daily Trips
ASD = Acceptable Separation Distance
APZ = Accident Potential Zone
AST = Above Ground Storage Tank
CBRS = Coastal Barrier Resources System
CDBG = Community Development Block Grant
CENST = Categorically Excluded, NOT Subject To the laws and authorities at 50.4 or 58.5
CES = Categorically Excluded, SUBJECT TO the laws and authorities at 50.4 or 58.5
CEQ = Council on Environmental Quality
CFR = Code of Federal Regulations
CLOMA = Conditional Letter of Map Amendment
CLOMR = Conditional Letter of Map Revision
CV = Curriculum Vitae
CZMA = Coastal Zone Management Act
DNL = Day – Night Average Sound Level
EA = Environmental Assessment
ECO = Environmental Clearance Officer
EIS = Environmental Impact Statement
EJ = Environmental Justice
EPA = Environmental Protection Agency
ERR = Environmental Review Record
FEMA = Federal Emergency Management Agency
FEO = Field Environmental Officer
FIRM = Flood Insurance Rate Map
FLOMA = Final Letter of Map Amendment
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FLOMR = Final Letter of Map Revision
FONSI = Finding Of No Significant Impact
FOSI = Finding Of Significant Impact
FR = Federal Register
HUD = United States Dept. of Housing and Urban Development
MAP = Multifamily Accelerated Processing
NAG = Noise Assessment Guidelines
NEPA = National Environmental Protection Act of 1969
NOI/EIS = Notice Of Intent to prepare an EIS
NOI/RROF = Notice Of Intent to Request Release Of Funds
NRCS = Natural Resource Conservation Service
NWI = National Wetlands Inventory
REC = Recognized Environmental Condition
REO = Regional Environmental Officer
ROD = Record Of Decision
RROF = Request for Release Of Funds
SHPO = State Historic Preservation Officer
SOQ = Statement Of Qualifications
T & E = Threatened and Endangered
USACE = United States Army Corp of Engineers
USFWS = United States Fish and Wildlife Service
USGS = United States Geological Survey
WSR = Wild and Scenic Rivers
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Section 6: 24 CFR Part 58.34 – Exempt
Types of Activities
Environmental and other studies
Resource Identification
Development of plans and strategies
Information and financial services
Administrative and Management Activities
Public services, i.e., employment, crime prevention, child care, health, drug abuse, education, counseling,
energy conservation, welfare, recreational needs
Inspections and testing (lead based paint, asbestos, radon)
Purchase insurance and tools
Engineering or design costs(floor plans, engineer letters/designs)
Technical assistance and training
Temporary or permanent improvements that do not alter environmental conditions and are limited to
activities to protect, repair or arrest the effects of disasters, imminent threats, or physical, deterioration
Payments of principal and interest on loans or obligations guaranteed by HUD OR;
Combinations of the above activities.

Documentation Required in ERR
Written determination of exemption, AND;
Determine compliance with 58.6:
➢ National Flood Insurance Program (NFIP)
➢ Coastal Barrier Resources Act (CBRA)
➢ Runway Clear Zones
Use Determination of Exemption Form – Exempt
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Section 7: 24 CFR Part 58.35(b) – Categorically Excluded
NOT subject to 58.5 (CENST)
Types of Activities
Tenant based rental assistance
Supportive services such as health care, housing services, permanent housing placement, day care,
nutritional services, short term payments for rent, mortgage, or utilities, assistance in gaining access to
government benefits.
Operating costs including maintenance, furnishings, security, equipment, operation, supplies, utilities,
staff training and recruitment.
Economic development activities including equipment purchase, inventory financing, interest subsidy,
operating costs, and other expenses not associated with construction or expansion.
Activities to assist homeownership of new or existing dwelling units not assisted with Federal Funds,
including closing costs and down payment assistance to homebuyers, interest buy downs or other
actions resulting in transfer of title.
Affordable housing pre development costs: legal consulting, developer and other site-option costs,
project financing, administrative costs for loan commitments, zoning approvals, and other activities
which don’t have a physical impact.
Approval of supplemental assistance (including insurance or guarantee) to a project previously approved
under Part 58, if: approval is by the same RE, and re-evaluation is not required, per 58.47 OR;
Combinations of the above activities.
Documentation Required in ERR
Written documentation of Categorically Excluded NOT subject to AND;
Determine Compliance with 58.6
➢ NFIP
➢ CBRA
➢ Runway Clear Zones
Use Determination of Exemption Form – Categorically Excluded NOT subject to
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Section 8: 24 CFR Part 58.35(a) – Categorically Excluded AND
Subject to 58.5 “A” checked for all on Statutory Worksheet
Types of Activities
Acquisition, repair, improvement, reconstruction, or rehabilitation of public facilities and improvements
(other than buildings) when the facilities and improvements are already in place and will be retained in
the same use without change in size or capacity of more than 20%.
➢ Replacement of water or sewer lines
➢ Reconstruction of curbs and sidewalks
➢ Repaving of streets
Special project directed toward the removal of material and architectural barriers that restrict the
mobility of and accessibility to the elderly and handicapped.
Single Family Housing Rehab
➢ Unit density is not increased beyond 4 units,
➢ Project doesn’t involve change in land use from residential to non-residential
➢ The footprint of the building is not increased in a floodplain or wetland
Multifamily Housing Rehab
➢ Unit density is not changed more than 20%
➢ Project doesn’t involve change in land use from residential to non-residential
➢ Cost of rehabilitation is less than 75% of the estimated cost of replacement after rehab
Non-Residential Structures
➢ Facilities and improvements were in place and will not be changed in size or capacity by more
than 20%
➢ Activity does not involve change in land use from non-residential to residential, commercial to
industrial, or one industrial use to another.
Individual Action (e.g. disposition, new construction, demolition, acquisition) on a 1 to 4 family dwelling;
or individual action on five or more units scattered on sites more than 2,000 feet apart and no more
than 4 units per site.
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Acquisition (including leasing) or disposition of, or equity loans on an existing structure or acquisition
(including leasing) of vacant land provided that the structure or land acquired or disposed of will be
retained for the same use OR;
Combinations of the above activities

Documentation Required in ERR
Completed Statutory Worksheet, (Sec. 58.5) and indicate converts exempt AND;
Determine compliance with 58.6
➢ NFIP
➢ CBRA
➢ Runway Clear Zones
Use Statutory Worksheet and Determination of Exemption Form – Categorically
Excluded Subject to
Signature of C.O.
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Section 9: Categorically Excluded AND Subject to 58.5 “B”
checked for one or more on Statutory Worksheet
Types of Activities
Same as Section 8 above
Documentation Required in ERR
Complete Statutory Worksheet (Sec. 58.5)
NOI/RROF Notification
RROF and Certification (Form 7015.15)
Authority to Use Grant Funds (Form 7015.16) AND;

Determine Compliance with 58.6
➢ NFIP
➢ CBRA
➢ Runway Clear Zones

Use Statutory Worksheet and Determination of Exemption Form – Categorically
Excluded Subject to

Signature of C.O.
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Section 10: NEPA Environmental Assessment (Full EA)
Types of Activities
Activities not exempt or categorically excluded
Generally, new construction of 5 or more homes and conversion from one type of land use to another.
Documentation Required in ERR
Environmental Assessment, (including Statutory Worksheet)
FONSI
NOI/RROF Notification
Form 7015.15 and 7015.16 AND;

Determine Compliance with 58.6

Use EA Form

Signature of C.O.
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Section 11: Conducting the Environmental Review
Determining Compliance with 24 CFR 58.6
STATUTES AND REGULATIONS LISTED AT 24 CFR 58.6

11.1 National Flood Insurance Program (NFIP)

Indianapolis, Indiana

Flood Insights: https://riskmeter.corelogic.com
Username:
Password:
Create your username and password for your organization.
Click “enter a new location”
Type in full address of property, click “submit”
Verify address is correct and click “submit” again
Print report and determine if property is in a flood prone area
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Label as Exhibit A or A1
On 58.6 review sheet, enter “Project is not located in a flood zone. See attached map – Exhibit A.”
FEMA Flood Map Service https://msc.fema.gov/portal/home
Click “Accept” to terms and conditions
Enter full address in search box
Click the zoom in icon – magnifying glass with plus sign
Hold the left mouse button and draw a square around the property to zoom in
Zoom in about three times to include the name of the street on the map
Click the print icon
Click “Generate Report”
Print report and determine if property is in a flood prone area
Label report as Exhibit A 2
On 58.6 review sheet, enter “Project is not located in a flood zone. See attached map – Exhibit A 2.”
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11.2 Coastal Barrier Resources Act (CBRA)
https://www.fws.gov/cbra/maps/index.html
Print map and label as Exhibit B
On 58.6 review sheet, enter “Project is not located in a coastal barrier resources area. See attached
map – Exhibit B.”

11.3 Airport Runway Clear Zones

Airplane crashed into a home in Southern California
Potential aircraft accident problems make some types of development incompatible for locations in the
immediate vicinity of airports and airfields. If the proposed project is located near an airport or in the
immediate area of the landing and approach zones, you need to obtain additional information to
determine whether this issue is a concern and if so, how to mitigate it. For guidance, consult the
Environmental Contact in your area, or Mr. James M. Potter at HUD, Washington.
21

Is the property located within an airport runway clear zone at a civil airport or, within a clear zone or
accident potential zone at a military airfield?
Threshold: HUD policy as described in 24 CFR 51, Subpart D, is that assistance for construction or
major rehabilitation of any real property located on a clear zone site is prohibited for a project to be
frequently used or occupied by people. For properties located within 2,500 feet of the end of a civil
airport runway or 15,000 feet of the end of a military airfield runway, the airport operator should make
a finding stating whether or not the property is located within a runway clear zone for civil airports or a
clear zone or accident potential zone at a military airfield.
For a project not to be frequently used or occupied by people, HUD assistance may be approved only
when written assurances are provided to HUD by the airport operator to the effect that there are no
plans to purchase the land involved with such facilities as part of a Runway Clear Zone or Clear Zone
acquisition program.
Definition: Rehabilitation (including conversion) is "major" or "substantial" when the estimated cost of
the work is 75 percent or more of the property value after rehabilitation or, in the case of property in
an Accident Potential Zone, when the work changes the use of the facility to a use that is not generally
consistent with the recommendations in the Department of Defense "Land Use Compatibility Guidelines
for Accident Potential Zones," significantly increases the density or number of people at the site, or
introduces explosive, flammable or toxic materials to the area (24 CFR 51.302(b)(1), (2), and (3)).
HUD financial assistance in a clear zone is allowed for existing properties proposed for acquisition or
lease (24 CFR 51.302(c)) with or without minor rehabilitation or repair. Upon HUD approval for
acquisition of a property in a clear zone, (a) HUD will give advance written notice to the prospective
property buyer in accord with 24 CFR 51.303(a)(3); and (b) a copy of the HUD notice signed by the
prospective property buyer will be placed in the property file. The written notice informs the
prospective property buyer of: (i) the potential hazards from airplane accidents which studies have
shown more likely to occur within clear zones than in other areas around the airport/airfield; and (ii)
the potential acquisition by airport or airfield operators, who may wish to purchase the property at
some point in the future as part of a clear zone acquisition program. For properties located within the
accident potential zone (APZ), HUD shall determine whether the use of the property is generally
consistent with Department of Defense "Land Use Compatibility Guidelines for Accident Potential
Zones."
Documentation: Grantees are to select A_ or B_ for the condition that best describes their project and
document the source of the information.
A. For properties located within 2,500 feet of the end of a civil airport runway or 8,000 feet of the
end of a military airfield runway, the grantee provides HUD with a finding from the airport
operator stating whether or not the property is located within a runway clear zone at a civil
airport, or a clear zone or accident potential zone at a military airfield. For properties that are
located within a runway clear zone or a clear zone or accident potential zone, grantees who
propose to rehabilitate such a property provide HUD with estimates of: (i) the cost of the
proposed rehabilitation, and (ii) the property value after completion of the rehabilitation.
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B. The grantee states that the property is not located within 2,500 feet of the end of a civil airport
runway or 8,000 feet of the end of a military airfield runway.
It is imperative that the grantee contact the local airports and obtain as much information as possible
about the airport prior to conducting the environmental review. Maps of the airport, email statements
from airport officials, numbers of incoming and outgoing flights, etc. are some examples of the
documentation required to be included in the ERR.
Any documentation included in this portion of the review should be labeled Exhibit C, C2,C3, and so on.
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Section 12: Determining Compliance with 24 CFR 58.5
12.1 Historic Preservation

The Thomas Ryley House, Mystic, Connecticut (1859)
Generally speaking, meeting the requirements of 36 CFR Part 800 is as simple as acquiring the property
records from the local courthouse record keeping room and determining whether or not the property
is 50 years old or older. If it is less than 50 years old AND there will be no disturbance of previously
undisturbed soil, the requirements for this section have been met. “A” should be selected on the
statutory worksheet and the narrative should read to something to the effect of, “Project is less than 50
years old and there will be no disturbance of previously undisturbed land. See attached Exhibit D” or
Exhibit “A” if numbering restarted after the 58.6 worksheet was completed.

If the property is 50 years old or older, the responsible entity must submit a Historic Preservation
Environmental Review Form along with a site map, pictures, and any other documentation required for
SHPO to determine the historic significance of a property. The site map should include the property in
question and the surrounding area. Pictures MUST be FULL PAGE and in COLOR showing the property
in question, the property to the left, the property to the right, properties across the street, to the left
and right, and a “street scene” picture. The “street scene” picture should be a shot from in front of the
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property in question, in both directions up and down the street. These pictures give the SHPO a
“general feel” of the neighborhood.
The Historical Preservation portion of the environmental review process can be complicated.
Therefore, we have included the entire 36 CFR Part 800 for guidance. Please contact your local SHPO
for further guidance.
36 CFR PART 800 -- PROTECTION OF HISTORIC PROPERTIES (incorporating
amendments effective August 5, 2004) Subpart A -- Purposes and Participants
Sec. 800.1 Purposes.
800.2 Participants in the Section 106 process.
Subpart B -- The Section 106 Process
800.3 Initiation of the section 106 process.
800.4 Identification of historic properties.
800.5 Assessment of adverse effects.
800.6 Resolution of adverse effects.
800.7 Failure to resolve adverse effects.
800.8 Coordination with the National Environmental Policy act.
800.9 Council review of Section 106 compliance.
800.10 Special requirements for protecting National Historic Landmarks.
800.11 Documentation standards.
800.12 Emergency situations.
800.13 Post-review discoveries.
Subpart C -- Program Alternatives
800.14 Federal agency program alternatives.
800.15 Tribal, State and Local Program Alternatives. (Reserved)
800.16 Definitions.
Appendix A – Criteria for Council involvement in reviewing individual section 106 cases
Authority: 16 U.S.C. 470s.
Subpart A-Purposes and Participants
25

§ 800.1 Purposes.
(a)
Purposes of the section 106 process. Section 106 of the National Historic Preservation Act
requires Federal agencies to take into account the effects of their undertakings on historic properties
and afford the Council a reasonable opportunity to comment on such undertakings. The procedures in
this part define how Federal agencies meet these statutory responsibilities. The section 106 process
seeks to accommodate historic preservation concerns with the needs of Federal undertakings through
consultation among the agency official and other parties with an interest in the effects of the undertaking
on historic properties, commencing at the early stages of project planning. The goal of consultation is to
identify historic properties potentially affected by the undertaking, assess its effects and seek ways to
avoid, minimize or mitigate any adverse effects on historic properties.
(b)
Relation to other provisions of the act. Section 106 is related to other provisions of the act
designed to further the national policy of historic preservation. References to those provisions are
included in this part to identify circumstances where they may affect actions taken to meet section 106
requirements. Such provisions may have their own implementing regulations or guidelines and are not
intended to be implemented by the procedures in this part except in so far as they relate to the section
106 process. Guidelines, policies and procedures issued by other agencies, including the Secretary, have
been cited in this part for ease of access and are not incorporated by reference.
(c)
Timing. The agency official must complete the section 106 process “prior to the approval of the
expenditure of any Federal funds on the undertaking or prior to the issuance of any license.” This does
not prohibit agency official from conducting or authorizing nondestructive project planning activities
before completing compliance with section 106, provided that such actions do not restrict the
subsequent consideration of alternatives to avoid, minimize or mitigate the undertaking's adverse effects
on historic properties. The agency official shall ensure that the section 106 process is initiated early in
the undertaking's planning, so that a broad range of alternatives may be considered during the planning
process for the undertaking.
§ 800.2 Participants in the Section 106 process.
(a)
Agency official. It is the statutory obligation of the Federal agency to fulfill the requirements of
section 106 and to ensure that an agency official with jurisdiction over an undertaking takes legal and
financial responsibility for section 106 compliance in accordance with subpart B of this part. The agency
official has approval authority for the undertaking and can commit the Federal agency to take
appropriate action for a specific undertaking as a result of section 106 compliance. For the purposes of
subpart C of this part, the agency official has the authority to commit the Federal agency to any
obligation it may assume in the implementation of a program alternative. The agency official may be a
State, local, or tribal government official who has been delegated legal responsibility for compliance with
section 106 in accordance with Federal law.
(1)
Professional standards. Section 112(a)(1)(A) of the act requires each Federal agency
responsible for the protection of historic resources, including archeological resources, to ensure that all
actions taken by employees or contractors of the agency shall meet professional standards under
regulations developed by the Secretary.
(2)
Lead Federal agency. If more than one Federal agency is involved in an undertaking, some
or all the agencies may designate a lead Federal agency, which shall identify the appropriate official to
serve as the agency official who shall act on their behalf, fulfilling their collective responsibilities under
section 106. Those Federal agencies that do not designate a lead Federal agency remain individually
responsible for their compliance with this part.
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(3)
Use of contractors. Consistent with applicable conflict of interest laws, the agency official
may use the services of applicants, consultants, or designees to prepare information, analyses and
recommendations under this part. The agency official remains legally responsible for all required findings
and determinations. If a document or study is prepared by a non-Federal party, the agency official is
responsible for ensuring that its content meets applicable standards and guidelines.
(4)
Consultation. The agency official shall involve the consulting parties described in
paragraph (c) of this section in findings and determinations made during the section 106 process. The
agency official should plan consultations appropriate to the scale of the undertaking and the scope of
Federal involvement and coordinated with other requirements of other statutes, as applicable, such as
the National Environmental Policy Act, the Native American Graves Protection and Repatriation Act,
the American Indian Religious Freedom Act, the Archeological Resources Protection Act and agencyspecific legislation. The Council encourages the agency official to use to the extent possible existing
agency procedures and mechanisms to fulfill the consultation requirements of this part.
(b)
Council. The Council issues regulations to implement section 106, provides guidance and
advice on the application of the procedures in this part, and generally oversees the operation of the
section 106 process. The Council also consults with and comments to agency officials on individual
undertakings and programs that affect historic properties.
(1)
Council entry into the section 106 process. When the Council determines that its
involvement is necessary to ensure that the purposes of section 106and the act are met, the Council
may enter the section 106 process. Criteria guiding Council decisions to enter the section 106 process
are found in appendix A to this part. The Council will document that the criteria have been met and
notify the parties to the section 106 process as required by this part.
(2)
Council assistance. Participants in the section 106 process may seek advice, guidance and
assistance from the Council on the application of this part to specific undertakings, including the
resolution of disagreements, whether or not the Council is formally involved in the review of the
undertaking. If questions arise regarding the conduct of the section 106 process, participants are
encouraged to obtain the Council's advice on completing the process.
(c)
process.
(1)

Consulting parties. The following parties have consultative roles in the section 106
State historic preservation officer.

(i)
The State historic preservation officer (SHPO) reflects the interests of the State and its
citizens in the preservation of their cultural heritage. In accordance with section 101(b)(3) of the act, the
SHPO advises and assists Federal agencies in carrying out their section 106 responsibilities and
cooperates with such agencies, local governments and organizations and individuals to ensure that
historic properties are taking into consideration at all levels of planning and development.
(ii)
If an Indian tribe has assumed the functions of the SHPO in the section 106 process for
undertakings on tribal lands, the SHPO shall participate as a consulting party if the undertaking takes
place on tribal lands but affects historic properties off tribal lands, if requested in accordance with §
800.3(c)(1), or if the Indian tribe agrees to include the SHPO pursuant to § 800.3(f)(3).
(2)
Indian tribes and Native Hawaiian organizations. (i) Consultation on tribal lands. (A) Tribal
historic preservation officer. For a tribe that has assumed the responsibilities of the SHPO for section106
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on tribal lands under section101(d)(2) of the act, the tribal historic preservation officer (THPO)
appointed or designated in accordance with the act is the official representative for the purposes of
section 106. The agency official shall consult with the THPO in lieu of the SHPO regarding undertakings
occurring on or affecting historic properties on tribal lands.
(B)
Tribes that have not assumed SHPO functions. When an Indian tribe has not assumed the
responsibilities of the SHPO for section 106 on tribal lands under section 101(d)(2) of the act, the
agency official shall consult with a representative designated by such Indian tribe in addition to the SHPO
regarding undertakings occurring on or affecting historic properties on its tribal lands. Such Indian tribes
have the same rights of consultation and concurrence that the THPOs are given throughout subpart B
of this part, except that such consultations shall be in addition to and on the same basis as consultation
with the SHPO.
(ii)
Consultation on historic properties of significance to Indian tribes and Native Hawaiian
organizations. Section 101(d)(6)(B) of the act requires the agency official to consult with any Indian tribe
or Native Hawaiian organization that attaches religious and cultural significance to historic properties
that may be affected by an undertaking. This requirement applies regardless of the location of the
historic property. Such Indian tribe or Native Hawaiian organization shall be a consulting party.
(A)
The agency official shall ensure that consultation in the section 106 process provides the
Indian tribe or Native Hawaiian organization a reasonable opportunity to identify its concerns about
historic properties, advise on the identification and evaluation of historic properties, including those of
traditional religious and cultural importance, articulate its views on the undertaking's effects on such
properties, and participate in the resolution of adverse effects. It is the responsibility of the agency
official to make a reasonable and good faith effort to identify Indian tribes and Native Hawaiian
organizations that shall be consulted in the section 106 process. Consultation should commence early in
the planning process, in order to identify and discuss relevant preservation issues and resolve concerns
about the confidentiality of information on historic properties.
(B)
The Federal Government has a unique legal relationship with Indian tribes set forth in
the Constitution of the United States, treaties, statutes, and court decisions. Consultation with
Indian tribes should be conducted in a sensitive manner respectful of tribal sovereignty. Nothing in this
part alters, amends, repeals, interprets or modifies tribal sovereignty, any treaty rights, or other rights of
an Indian tribe, or preempts, modifies or limits the exercise of any such rights.
(C)
Consultation with an Indian tribe must recognize the government-to government
relationship between the Federal Government and Indian tribes.
The agency official shall consult with representatives designated or identified by the tribal government or
the governing body of a Native Hawaiian organization. Consultation with Indian tribes and Native
Hawaiian organizations should be conducted in a manner sensitive to the concerns and needs of the
Indian tribe or Native Hawaiian organization.
(D)
When Indian tribes and Native Hawaiian organizations attach religious and cultural
significance to historic properties off tribal lands, section 101(d)(6)(B) of the act requires Federal
agencies to consult with such Indian tribes and Native Hawaiian organizations in the section 106
process. Federal agencies should be aware that frequently historic properties of religious and cultural
significance are located on ancestral, aboriginal, or ceded lands of Indian tribes and Native Hawaiian
organizations and should consider that when complying with the procedures in this part.
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(E)
An Indian tribe or a Native Hawaiian organization may enter into an agreement with an
agency official that specifies how they will carry out responsibilities under this part, including concerns
over the confidentiality of information. An agreement may cover all aspects of tribal participation in the
section 106 process, provided that no modification may be made in the roles of other parties to the
section 106 process without their consent. An agreement may grant the Indian tribe or Native Hawaiian
organization additional rights to participate or concur in agency decisions in the section 106 process
beyond those specified in subpart B of this part. The agency official shall provide a copy of any such
agreement to the Council and the appropriate SHPOs.
(F)
An Indian tribe that has not assumed the responsibilities of the SHPO for section 106
on tribal lands under section 101(d)(2) of the act may notify the agency official in writing that it is
waiving its rights under § 800.6(c)(1) to execute a memorandum of agreement.
(3)
Representatives of local governments. A representative of a local government with
jurisdiction over the area in which the effects of an undertaking may occur is entitled to participate as a
consulting party. Under other provisions of Federal law, the local government may be authorized to act
as the agency official for purposes of section 106.
(4)
Applicants for Federal assistance, permits, licenses and other approvals. An applicant for
Federal assistance or for a Federal permit, license or other approval is entitled to participate as a
consulting party as defined in this part. The agency official may authorize an applicant or group of
applicants to initiate consultation with the SHPO/THPO and others, but remains legally responsible for
all findings and determinations charged to the agency official. The agency official shall notify the
SHPO/THPO when an applicant or group of applicants is so authorized. A Federal agency may authorize
all applicants in a specific program pursuant to this section by providing notice to all SHPO/THPOs.
Federal agencies that provide authorizations to applicants remain responsible for their government to
government relationships with Indian tribes.
(5)
Additional consulting parties. Certain individuals and organizations with a demonstrated
interest in the undertaking may participate as consulting parties due to the nature of their legal or
economic relation to the undertaking or affected properties, or their concern with the undertaking's
effects on historic properties.
(d)
The public. - (1) Nature of involvement. The views of the public are essential to informed
Federal decision making in the section 106 process. The agency official shall seek and consider the views
of the public in a manner that reflects the nature and complexity of the undertaking and its effects on
historic properties, the likely interest of the public in the effects on historic properties, confidentiality
concerns of private individuals and businesses, and the relationship of the Federal involvement to the
undertaking.
(2)
Providing notice and information. The agency official must, except where appropriate to
protect confidentiality concerns of affected parties, provide the public with information about an
undertaking and its effects on historic properties and seek public comment and input. Members of the
public may also provide views on their own initiative for the agency official to consider in decision
making.
(3) Use of agency procedures. The agency official may use the agency's procedures for public
involvement under the National Environmental Policy Act or other program requirements in lieu of
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public involvement requirements in subpart B of this part, if they provide adequate opportunities for
public involvement consistent with this subpart.
Subpart B-The section 106 Process
§ 800.3 Initiation of the section 106 process.
(a)
Establish undertaking. The agency official shall determine whether the proposed Federal
action is an undertaking as defined in § 800.16(y) and, if so, whether it is a type of activity that has the
potential to cause effects on historic properties.
(1)
No potential to cause effects.
If the undertaking is a type of activity that does not have the potential to cause effects on
historic properties, assuming such historic properties were present, the agency official has no further
obligations under section 106 or this part.
(2)
Program alternatives.
If the review of the undertaking is governed by a Federal agency program alternative established
under § 800.14 or a programmatic agreement in existence before January 11, 2001, the agency official
shall follow the program alternative.
(b)
Coordinate with other reviews. The agency official should coordinate the steps of the
section 106 process, as appropriate, with the overall planning schedule for the undertaking and with any
reviews required under other authorities such as the National Environmental Policy Act, the Native
American Graves Protection and Repatriation Act, the American Indian Religious Freedom Act, the
Archeological Resources Protection Act and agency-specific legislation, such as section 4(f) of the
Department of Transportation Act. Where consistent with the procedures in this subpart, the agency
official may use information developed for other reviews under Federal, State or tribal law to meet the
requirements of section 106.
(c)
Identify the appropriate SHPO and/or THPO. As part of its initial planning, the agency
official shall determine the appropriate SHPO or SHPOs to be involved in the section 106 process. The
agency official shall also determine whether the undertaking may occur on or affect historic properties
on any tribal lands and, if so, whether a THPO has assumed the duties of the SHPO. The agency official
shall then initiate consultation with the appropriate officer or officers.
(1)
Tribal assumption of SHPO responsibilities. Where an Indian tribe has assumed the section
106 responsibilities of the SHPO on tribal lands pursuant to section 101(d)(2) of the act, consultation
for undertakings occurring on tribal land or for effects on tribal land is with the THPO for the Indian
tribe in lieu of the SHPO. Section 101(d)(2)(D)(iii) of the act authorizes owners of properties on tribal
lands which are neither owned by a member of the tribe nor held in trust by the Secretary for the
benefit of the tribe to request the SHPO to participate in the section 106 process in addition to the
THPO.
(2)
Undertakings involving more than one State. If more than one State is involved in an
undertaking, the involved SHPOs may agree to designate a lead SHPO to act on their behalf in the
section 106 process, including taking actions that would conclude the section 106 process under this
subpart.
(3)
Conducting consultation. The agency official should consult with the SHPO/THPO in a
manner appropriate to the agency planning process for the undertaking and to the nature of the
undertaking and its effects on historic properties.
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(4)
Failure of the SHPO/THPO to respond. If the SHPO/THPO fails to respond within 30 days
of receipt of a request for review of a finding or determination, the agency official may either proceed to
the next step in the process based on the finding or determination or consult with the Council in lieu of
the SHPO/THPO. If the SHPO/THPO re-enters the section 106 process, the agency official shall
continue the consultation without being required to reconsider previous findings or determinations.
(d)
Consultation on tribal lands. Where the Indian tribe has not assumed the responsibilities
of the SHPO on tribal lands, consultation with the Indian tribe regarding undertakings occurring on such
tribe's lands or effects on such tribal lands shall be in addition to and on the same basis as consultation
with the SHPO. If the SHPO has withdrawn from the process, the agency official may complete the
section 106 process with the Indian tribe and the Council, as appropriate. An Indian tribe may enter into
an agreement with a SHPO or SHPOs specifying the SHPO's participation in the section 106 process for
undertakings occurring on or affecting historic properties on tribal lands.
(e)
Plan to involve the public. In consultation with the SHPO/THPO, the agency official shall
plan for involving the public in the section 106 process. The agency official shall identify the appropriate
points for seeking public input and for notifying the public of proposed actions, consistent with §
800.2(d).
(e)
Identify other consulting parties. In consultation with the SHPO/THPO, the agency official
shall identify any other parties entitled to be consulting parties and invite them to participate as such in
the section 106 process. The agency official may invite others to participate as consulting parties as the
section 106 process moves forward.
(1)
Involving local governments and applicants. The agency official shall invite any local
governments or applicants that are entitled to be consulting parties under § 800.2(c).
(2)
Involving Indian tribes and Native Hawaiian organizations. The agency official shall make a
reasonable and good faith effort to identify any Indian tribes or Native Hawaiian organizations that might
attach religious and cultural significance to historic properties in the area of potential effects and invite
them to be consulting parties. Such Indian tribe or Native Hawaiian organization that requests in writing
to be a consulting party shall be one.
(3)
Requests to be consulting parties. The agency official shall consider all written requests of
individuals and organizations to participate as consulting parties and, in consultation with the
SHPO/THPO and any Indian tribe upon whose tribal lands an undertaking occurs or affects historic
properties, determine which should be consulting parties.
(g)
Expediting consultation. A consultation by the agency official with the SHPO/THPO and
other consulting parties may address multiple steps in §§ 800.3 through 800.6 where the agency official
and the SHPO/THPO agree it is appropriate as long as the consulting parties and the public have an
adequate opportunity to express their views as provided in § 800.2(d).
§ 800.4 Identification of historic properties.
(a)
Determine scope of identification efforts. In consultation with the SHPO/THPO, the agency
official shall:
(1)

Determine and document the area of potential effects, as defined in § 800.16(d);
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(2)
Review existing information on historic properties within the area of potential effects,
including any data concerning possible historic properties not yet identified;
(3)
Seek information, as appropriate, from consulting parties, and other individuals and
organizations likely to have knowledge of, or concerns with, historic properties in the area, and identify
issues relating to the undertaking's potential effects on historic properties; and
(4)
Gather information from any Indian tribe or Native Hawaiian organization identified
pursuant to § 800.3(f) to assist in identifying properties, including those located off tribal lands, which
may be of religious and cultural significance to them and may be eligible for the National Register,
recognizing that an Indian tribe or Native Hawaiian organization may be reluctant to divulge specific
information regarding the location, nature, and activities associated with such sites. The agency official
should address concerns raised about confidentiality pursuant to § 800.11(c).
(b)
Identify historic properties. Based on the information gathered under paragraph (a) of this
section, and in consultation with the SHPO/THPO and any Indian tribe or Native Hawaiian organization
that might attach religious and cultural significance to properties within the area of potential effects, the
agency official shall take the steps necessary to identify historic properties within the area of potential
effects.
(1)
Level of effort. The agency official shall make a reasonable and good faith effort to carry
out appropriate identification efforts, which may include background research, consultation, oral history
interviews, sample field investigation, and field survey. The agency official shall take into account past
planning, research and studies, the magnitude and nature of the undertaking and the degree of Federal
involvement, the nature and extent of potential effects on historic properties, and the likely nature and
location of historic properties within the area of potential effects. The Secretary's Standards and
Guidelines for Identification provide guidance on this subject. The agency official should also consider
other applicable professional, State, tribal and local laws, standards and guidelines. The agency official
shall take into account any confidentiality concerns raised by Indian tribes or Native Hawaiian
organizations during the identification process.
(2)
Phased identification and evaluation. Where alternatives under consideration consist of
corridors or large land areas, or where access to properties is restricted, the agency official may use a
phased process to conduct identification and evaluation efforts. The agency official may also defer final
identification and evaluation of historic properties if it is specifically provided for in a memorandum of
agreement executed pursuant to § 800.6, a programmatic agreement executed pursuant to § 800.14 (b),
or the documents used by an agency official to comply with the National Environmental Policy Act
pursuant to § 800.8. The process should establish the likely presence of historic properties within the
area of potential effects for each alternative or inaccessible area through background research,
consultation and an appropriate level of field investigation, taking into account the number of
alternatives under consideration, the magnitude of the undertaking and its likely effects, and the views of
the SHPO/THPO and any other consulting parties. As specific aspects or locations of an alternative are
refined or access is gained, the agency official shall proceed with the identification and evaluation of
historic properties in accordance with paragraphs (b)(1) and (c) of this section.
(c)
Evaluate historic significance. (1) Apply National Register criteria. In consultation with the
SHPO/THPO and any Indian tribe or Native Hawaiian organization that attaches religious and cultural
significance to identified properties and guided by the Secretary's Standards and Guidelines for
Evaluation, the agency official shall apply the National Register criteria (36 CFR part 63) to properties
identified within the area of potential effects that have not been previously evaluated for National
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Register eligibility. The passage of time, changing perceptions of significance, or incomplete prior
evaluations may require the agency official to reevaluate properties previously determined eligible or
ineligible. The agency official shall acknowledge that Indian tribes and Native Hawaiian organizations
possess special expertise in assessing the eligibility of historic properties that may possess religious and
cultural significance to them.
(2)
Determine whether a property is eligible. If the agency official determines any of the
National Register criteria are met and the SHPO/THPO agrees, the property shall be considered eligible
for the National Register for section 106 purposes. If the agency official determines the criteria are not
met and the SHPO/THPO agrees, the property shall be considered not eligible. If the agency official and
the SHPO/THPO do not agree, or if the Council or the Secretary so request, the agency official shall
obtain a determination of eligibility from the Secretary pursuant to 36 CFR part 63. If an Indian tribe or
Native Hawaiian organization that attaches religious and cultural significance to a property off tribal
lands does not agree, it may ask the Council to request the agency official to obtain a determination of
eligibility.
(d)
Results of identification and evaluation. (1) No historic properties affected. If the agency
official finds that either there are no historic properties present or there are historic properties present
but the undertaking will have no effect upon them as defined in § 800.16(i), the agency official shall
provide documentation of this finding, as set forth in § 800.11(d), to the SHPO/THPO. The agency
official shall notify all consulting parties, including Indian tribes and Native Hawaiian organizations, and
make the documentation available for public inspection prior to approving the undertaking.
(i)
If the SHPO/THPO, or the Council if it has entered the section 106 process, does not
object within 30 days of receipt of an adequately documented finding, the agency official's responsibilities
under section 106 are fulfilled.
(ii)
If the SHPO/THPO objects within 30 days of receipt of an adequately documented
finding, the agency official shall either consult with the objecting party to resolve the disagreement, or
forward the finding and supporting documentation to the Council and request that the Council review
the finding pursuant to paragraphs (d)(1)(iv)(A) through(d)(1)(iv)(C) of this section. When an agency
official forwards such requests for review to the Council, the agency official shall concurrently notify all
consulting parties that such a request has been made and make the request documentation available to
the public.
(iii)
During the SHPO/THPO 30 day review period, the Council may object to the finding
and provide its opinion regarding the finding to the agency official and, if the Council determines the
issue warrants it, the head of the agency. A Council decision to provide its opinion to the head of an
agency shall be guided by the criteria in appendix A to this part. The agency shall then proceed
according to paragraphs (d)(1)(iv)(B) and (d)(1)(iv)(C) of this section.
(iv)(A) Upon receipt of the request under paragraph (d)(1)(ii) of this section, the Council will
have 30 days in which to review the finding and provide the agency official and, if the Council determines
the issue warrants it, the head of the agency with the Council's opinion regarding the finding. A Council
decision to provide its opinion to the head of an agency shall be guided by the criteria in appendix A to
this part. If the Council does not respond within 30 days of receipt of the request, the agency official's
responsibilities under section 106 are fulfilled.

33

(B)
The person to whom the Council addresses its opinion (the agency official or the head
of the agency) shall take into account the Council's opinion before the agency reaches a final decision on
the finding.
(C)
The person to whom the Council addresses its opinion (the agency official or the head
of the agency) shall then prepare a summary of the decision that contains the rationale for the decision
and evidence of consideration of the Council's opinion, and provide it to the Council, the SHPO/THPO,
and the consulting parties. The head of the agency may delegate his or her duties under this paragraph
to the agency's senior policy official. If the agency official's initial finding will be revised, the agency official
shall proceed in accordance with the revised finding. If the final decision of the agency is to affirm the
initial agency finding of no historic properties affected, once the summary of the decision has been sent
to the Council, the SHPO/THPO, and the consulting parties, the agency official's responsibilities under
section 106 are fulfilled.
(D)
The Council shall retain a record of agency responses to Council opinions on their
findings of no historic properties affected. The Council shall make this information available to the
public.
(2)
Historic properties affected. If the agency official finds that there are historic properties
which may be affected by the undertaking, the agency official shall notify all consulting parties, including
Indian tribes or Native Hawaiian organizations, invite their views on the effects and assess adverse
effects, if any, in accordance with § 800.5.
§ 800.5 Assessment of adverse effects.
(a)
Apply criteria of adverse effect. In consultation with the SHPO/THPO and any Indian tribe
or Native Hawaiian organization that attaches religious and cultural significance to identified historic
properties, the agency official shall apply the criteria of adverse effect to historic properties within the
area of potential effects. The agency official shall consider any views concerning such effects which have
been provided by consulting parties and the public.
(1)
Criteria of adverse effect. An adverse effect is found when an undertaking may alter,
directly or indirectly, any of the characteristics of a historic property that qualify the property for
inclusion in the National Register in a manner that would diminish the integrity of the property's
location, design, setting, materials, workmanship, feeling, or association. Consideration shall be given to
all qualifying characteristics of a historic property, including those that may have been identified
subsequent to the original evaluation of the property's eligibility for the National Register. Adverse
effects may include reasonably foreseeable effects caused by the undertaking that may occur later in
time, be farther removed in distance or be cumulative.
(2)
Examples of adverse effects. Adverse effects on historic properties include, but are not
limited to:
(i)
Physical destruction of or damage to all or part of the property;
(ii)
Alteration of a property, including restoration, rehabilitation, repair, maintenance,
stabilization, hazardous material remediation and provision of handicapped access, that is not consistent
with the Secretary’s Standards for the Treatment of Historic Properties (36 CFR part 68) and applicable
guidelines;
(iii)
Removal of the property from its historic location;
(iv)
Change of the character of the property’s use or of physical features within the
property's setting that contribute to its historic significance;
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(v)
Introduction of visual, atmospheric or audible elements that diminish the integrity of
the property's significant historic features;
(vi)
Neglect of a property which causes its deterioration, except where such neglect and
deterioration are recognized qualities of a property of religious and cultural significance to an Indian
tribe or Native Hawaiian organization; and
(vii)
Transfer, lease, or sale of property out of Federal ownership or control without
adequate and legally enforceable restrictions or conditions to ensure long-term preservation of the
property's historic significance.
(3)
Phased application of criteria. Where alternatives under consideration consist of corridors
or large land areas, or where access to properties is restricted, the agency official may use a phased
process in applying the criteria of adverse effect consistent with phased identification and evaluation
efforts conducted pursuant to § 800.4(b)(2).
(b)
Finding of no adverse effect The agency official, in consultation with the SHPO/THPO, may
propose a finding of no adverse effect when the undertaking's effects do not meet the criteria of
paragraph (a)(1) of this section or the undertaking is modified or conditions are imposed, such as the
subsequent review of plans for rehabilitation by the SHPO/THPO to ensure consistency with the
Secretary’s Standards for the Treatment of Historic Properties (36 CFR part 68) and applicable
guidelines, to avoid adverse effects.
(c)
Consulting party review. If the agency official proposes a finding of no adverse effect, the
agency official shall notify all consulting parties of the finding and provide them with the documentation
specified in § 800.11(e). The SHPO/THPO shall have 30 days from receipt to review the finding.
(1)
Agreement with, or no objection to, finding. Unless the Council is reviewing the finding
pursuant to paragraph (c)(3) of this section, the agency official may proceed after the close of the 30-day
review period if the SHPO/THPO has agreed with the finding or has not provided a response, and no
consulting party has objected. The agency official shall then carry out the undertaking in accordance with
paragraph (d)(1) of this section.
(2)
Disagreement with finding. (i) If within the 30 day review period the SHPO/THPO or any
consulting party notifies the agency official in writing that it disagrees with the finding and specifies the
reasons for the disagreement in the notification, the agency official shall either consult with the party to
resolve the disagreement, or request the Council to review the finding pursuant to paragraphs (c)(3)(i)
and (c)(3)(ii) of this section. The agency official shall include with such request the documentation
specified in §800.11(e). The agency official shall also concurrently notify all consulting parties that such a
submission has been made and make the submission documentation available to the public.
(ii)
If within the 30 day review period the Council provides the agency official and, if the
Council determines the issue warrants it, the head of the agency, with a written opinion objecting to the
finding, the agency shall then proceed according to paragraph (c)(3)(ii) of this section. A Council decision
to provide its opinion to the head of an agency shall be guided by the criteria in appendix A to this part.
(iii)
The agency official should seek the concurrence of any Indian tribe or Native Hawaiian
organization that has made known to the agency official that it attaches religious and cultural significance
to a historic property subject to the finding. If such Indian tribe or Native Hawaiian organization
disagrees with the finding, it may within the 30 day review period specify the reasons for disagreeing
with the finding and request the Council to review and object to the finding pursuant to paragraph
(c)(2)(ii) of this section.
35

(3) Council review of findings. (i) When a finding is submitted to the Council pursuant to
paragraph (c)(2)(i) of this section, the Council shall review the finding and provide the agency official
and, if the Council determines the issue warrants it, the head of the agency with its opinion as to
whether the adverse effect criteria have been correctly applied. A Council decision to provide its
opinion to the head of an agency shall be guided by the criteria in appendix A to this part. The Council
will provide its opinion within 15 days of receiving the documented finding from the agency official. The
Council at its discretion may extend that time period for 15 days, in which case it shall notify the agency
of such extension prior to the end of the initial 15 day period. If the Council does not respond within
the applicable time period, the agency official's responsibilities under section 106 are fulfilled.
(ii) (A) The person to whom the Council addresses its opinion (the agency official or the head
of the agency) shall take into account the Council's opinion in reaching a final decision on the finding.
(B)
The person to whom the Council addresses its opinion (the agency official or the head
of the agency) shall prepare a summary of the decision that contains the rationale for the decision and
evidence of consideration of the Council's opinion, and provide it to the Council, the SHPO/THPO, and
the consulting parties. The head of the agency may delegate his or her duties under this paragraph to the
agency's senior policy official. If the agency official's initial finding will be revised, the agency official shall
proceed in accordance with the revised finding. If the final decision of the agency is to affirm the initial
finding of no adverse effect, once the summary of the decision has been sent to the Council, the
SHPO/THPO, and the consulting parties, the agency official's responsibilities under section 106 are
fulfilled.
(C)
The Council shall retain a record of agency responses to Council opinions on their
findings of no adverse effects. The Council shall make this information available to the public.
(d) Results of assessment. - (1) No adverse effect. The agency official shall maintain a record of
the finding and provide information on the finding to the public on request, consistent with the
confidentiality provisions of § 800.11(c). Implementation of the undertaking in accordance with the
finding as documented fulfills the agency official's responsibilities under section 106 and this part. If the
agency official will not conduct the undertaking as proposed in the finding, the agency official shall
reopen consultation under paragraph (a) of this section.
(2)
Adverse effect. If an adverse effect is found, the agency official shall consult further to
resolve the adverse effect pursuant to § 800.6.
§ 800.6 Resolution of adverse effects.
(a)
Continue consultation. The agency official shall consult with the SHPO/THPO and other
consulting parties, including Indian tribes and Native Hawaiian organizations, to develop and evaluate
alternatives or modifications to the undertaking that could avoid, minimize or mitigate adverse effects on
historic properties.
(1)
Notify the Council and determine Council participation. The agency official shall notify the
Council of the adverse effect finding by providing the documentation specified in § 800.11(e).
(i)
(A)
(B)
(C)

The notice shall invite the Council to participate in the consultation when:
The agency official wants the Council to participate;
The undertaking has an adverse effect upon a National Historic Landmark; or
A programmatic agreement under § 800.14(b) will be prepared;
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(ii)
The SHPO/THPO, an Indian tribe or Native Hawaiian organization, or any other
consulting party may at any time independently request the Council to participate in the consultation.
(iii)
The Council shall advise the agency official and all consulting parties whether it will
participate within 15 days of receipt of notice or other request. Prior to entering the process, the
Council shall provide written notice to the agency official and the consulting parties that its decision to
participate meets the criteria set forth in appendix A to this part. The Council shall also advise the head
of the agency of its decision to enter the process. Consultation with Council participation is conducted
in accordance with paragraph (b)(2) of this section.
(iv)
If the Council does not join the consultation, the agency official shall proceed with
consultation in accordance with paragraph (b)(1) of this section.
(2)
Involve consulting parties. In addition to the consulting parties identified under § 800.3(f),
the agency official, the SHPO/THPO and the Council, if participating, may agree to invite other
individuals or organizations to become consulting parties. The agency official shall invite any individual or
organization that will assume a specific role or responsibility in a memorandum of agreement to
participate as a consulting party.
(3)
Provide documentation. The agency official shall provide to all consulting parties the
documentation specified in § 800.11(e), subject to the confidentiality provisions of § 800.11(c), and such
other documentation as may be developed during the consultation to resolve adverse effects.
(4)
Involve the public. The agency official shall make information available to the public,
including the documentation specified in § 800.11(e), subject to the confidentiality provisions of §
800.11(c). The agency official shall provide an opportunity for members of the public to express their
views on resolving adverse effects of the undertaking. The agency official should use appropriate
mechanisms, taking into account the magnitude of the undertaking and the nature of its effects upon
historic properties, the likely effects on historic properties, and the relationship of the Federal
involvement to the undertaking to ensure that the public's views are considered in the consultation. The
agency official should also consider the extent of notice and information concerning historic
preservation issues afforded the public at earlier steps in the section 106 process to determine the
appropriate level of public involvement when resolving adverse effects so that the standards of §
800.2(d) are met.
(5)
Restrictions on disclosure of information. Section 304 of the act andother authorities may
limit the disclosure of information under paragraphs (a)(3) and (a)(4) of this section. If an Indian tribe or
Native Hawaiian organization objects to the disclosure of information or if the agency official believes
that there are other reasons to withhold information, the agency official shall comply with §800.11(c)
regarding the disclosure of such information.
(b)
Resolve adverse effects. (1) Resolution without the Council. (i) The agency official shall
consult with the SHPO/THPO and other consulting parties to seek ways to avoid, minimize or mitigate
the adverse effects.
(ii)
The agency official may use standard treatments established by the Council under §
800.14(d) as a basis for a memorandum of agreement.
(iii)
If the Council decides to join the consultation, the agency official shall follow paragraph
(b)(2) of this section.
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(iv)
If the agency official and the SHPO/THPO agree on how the adverse effects will be
resolved, they shall execute a memorandum of agreement. The agency official must submit a copy
of the executed memorandum of agreement, along with the documentation specified in § 800.11(f),
to the Council prior to approving the undertaking in order to meet the requirements of section 106 and
this subpart.
(v)
If the agency official, and the SHPO/THPO fail to agree on the terms of a memorandum
of agreement, the agency official shall request the Council to join the consultation and provide the
Council with the documentation set forth in § 800.11(g). If the Council decides to join the consultation,
the agency official shall proceed in accordance with paragraph (b)(2) of this section. If the Council
decides not to join the consultation, the Council will notify the agency and proceed to comment in
accordance with § 800.7(c).
(2)
Resolution with Council participation. If the Council decides to participate in the
consultation, the agency official shall consult with the SHPO/THPO, the Council, and other consulting
parties, including Indian tribes and Native Hawaiian organizations under § 800.2(c)(3), to seek ways to
avoid, minimize or mitigate the adverse effects. If the agency official, the SHPO/THPO, and the Council
agree on how the adverse effects will be resolved, they shall execute a memorandum of agreement.
(c)
Memorandum of agreement. A memorandum of agreement executed and implemented
pursuant to this section evidences the agency official's compliance with section 106 and this part and
shall govern the undertaking and all of its parts. The agency official shall ensure that the undertaking is
carried out in accordance with the memorandum of agreement.
(1)
Signatories. The signatories have sole authority to execute, amend or terminate the
agreement in accordance with this subpart.
(i)
The agency official and the SHPO/THPO are the signatories to a memorandum of
agreement executed pursuant to paragraph (b)(1) of this section.
(ii)
The agency official, the SHPO/THPO, and the Council are the signatories to a
memorandum of agreement executed pursuant to paragraph (b)(2) of this section.
(iii)
The agency official and the Council are signatories to a memorandum of agreement
executed pursuant to § 800.7(a)(2).
(2)
Invited signatories. (i) The agency official may invite additional parties to be signatories to
a memorandum of agreement. Any such party that signs the memorandum of agreement shall have the
same rights with regard to seeking amendment or termination of the memorandum of agreement as
other signatories.
(ii)
The agency official may invite an Indian tribe or Native Hawaiian organization that
attaches religious and cultural significance to historic properties located off tribal lands to be a signatory
to a memorandum of agreement concerning such properties.
(iii)
The agency official should invite any party that assumes a responsibility under a
memorandum of agreement to be a signatory.
(iv)
The refusal of any party invited to become a signatory to a memorandum of agreement
pursuant to paragraph (c)(2) of this section does not invalidate the memorandum of agreement.
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(3)
Concurrence by others. The agency official may invite all consulting parties to concur in
the memorandum of agreement. The signatories may agree to invite others to concur. The refusal of
any party invited to concur in the memorandum of agreement does not invalidate the memorandum of
agreement.
(4)
Reports on implementation. Where the signatories agree it is appropriate, a memorandum
of agreement shall include a provision for monitoring and reporting on its implementation.
(5)
Duration. A memorandum of agreement shall include provisions for termination and for
reconsideration of terms if the undertaking has not been implemented within a specified time.
(6)
Discoveries. Where the signatories agree it is appropriate, a memorandum of agreement
shall include provisions to deal with the subsequent discovery or identification of additional historic
properties affected by the undertaking.
(7)
Amendments. The signatories to a memorandum of agreement may amend it. If the
Council was not a signatory to the original agreement and the signatories execute an amended
agreement, the agency official shall file it with the Council.
(8)
Termination. If any signatory determines that the terms of a memorandum of agreement
cannot be or are not being carried out, the signatories shall consult to seek amendment of the
agreement. If the agreement is not amended, any signatory may terminate it. The agency official shall
either execute a memorandum of agreement with signatories under paragraph (c)(1) of this section or
request the comments of the Council under § 800.7(a).
(9)
Copies. The agency official shall provide each consulting party with a copy of any
memorandum of agreement executed pursuant to this subpart.
§ 800.7 Failure to resolve adverse effects.
(a)
Termination of consultation.
After consulting to resolve adverse effects pursuant to § 800.6(b)(2), the agency official, the
SHPO/THPO, or the Council may determine that further consultation will not be productive and
terminate consultation. Any party that terminates consultation shall notify the other consulting parties
and provide them the reasons for terminating in writing.
(1)
If the agency official terminates consultation, the head of the agency or an Assistant
Secretary or other officer with major department-wide or agency-wide responsibilities shall request that
the Council comment pursuant to paragraph (c) of this section and shall notify all consulting parties of
the request.
(2)
If the SHPO terminates consultation, the agency official and the Council may execute a
memorandum of agreement without the SHPO’s involvement.
(3)
If a THPO terminates consultation regarding an undertaking occurring on or affecting
historic properties on its tribal lands, the Council shall comment pursuant to paragraph (c) of this
section.
(4)
If the Council terminates consultation, the Council shall notify the agency official, the
agency’s Federal preservation officer and all consulting parties of the termination and comment under
paragraph (c) of this section. The Council may consult with the agency’s Federal preservation officer
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prior to terminating consultation to seek to resolve issues concerning the undertaking and its effects on
historic properties.
(b)
Comments without termination. The Council may determine that it is appropriate to
provide additional advisory comments upon an undertaking for which a memorandum of agreement will
be executed. The Council shall provide them to the agency official when it executes the memorandum
of agreement.
(c)
Comments by the Council. – (1) Preparation. The Council shall provide an opportunity for
the agency official, all consulting parties, and the public to provide their views within the time frame for
developing its comments. Upon request of the Council, the agency official shall provide additional
existing information concerning the undertaking and assist the Council in arranging an onsite inspection
and an opportunity for public participation.
(2) Timing. The Council shall transmit its comments within 45 days of receipt of a request under
paragraph (a)(1) or (a)(3) of this section or § 800.8(c)(3), or termination by the Council under §
800.6(b)(1)(v) or paragraph (a)(4) of this section, unless otherwise agreed to by the agency official.
(3)
Transmittal. The Council shall provide its comments to the head of the agency requesting
comment with copies to the agency official, the agency's Federal preservation officer, all consulting
parties, and others as appropriate.
(4)
Response to Council comment. The head of the agency shall take into account the
Council's comments in reaching a final decision on the undertaking. Section 110(l) of the act directs that
the head of the agency shall document this decision and may not delegate his or her responsibilities
pursuant to section 106. Documenting the agency head's decision shall include:
(i)
Preparing a summary of the decision that contains the rationale for the decision and
evidence of consideration of the Council's comments and providing it to the Council prior to approval
of the undertaking;
(ii)

Providing a copy of the summary to all consulting parties; and

(iii)

Notifying the public and making the record available for public inspection.

§ 800.8 Coordination with the National Environmental Policy Act.
(a)
General principles. - (1) Early coordination. Federal agencies are encouraged to
coordinate compliance with section 106 and the procedures in this part with any steps taken to meet
the requirements of the National Environmental Policy Act (NEPA). Agencies should consider their
section 106 responsibilities as early as possible in the NEPA process, and plan their public participation,
analysis, and review in such a way that they can meet the purposes and requirements of both statutes in
a timely and efficient manner. The determination of whether an undertaking is a “major Federal action
significantly affecting the quality of the human environment,” and therefore requires preparation of an
environmental impact statement (EIS) under NEPA, should include consideration of the undertaking's
likely effects on historic properties. A finding of adverse effect on a historic property does not
necessarily require an EIS under NEPA.
(2)
Consulting party roles. SHPO/THPOs, Indian tribes and Native Hawaiian organizations,
other consulting parties, and organizations and individuals who may be concerned with the possible
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effects of an agency action on historic properties should be prepared to consult with agencies early in
the NEPA process, when the purpose of and need for the proposed action as well as the widest possible
range of alternatives are under consideration.
(3)
Inclusion of historic preservation issues. Agency officials should ensure that preparation of
an environmental assessment (EA) and finding of no significant impact (FONSI) or an EIS and record of
decision (ROD) includes appropriate scoping, identification of historic properties, assessment of effects
upon them, and consultation leading to resolution of any adverse effects.
(b)
Actions categorically excluded under NEPA. If a project, activity or program is categorically
excluded from NEPA review under an agency's NEPA procedures, the agency official shall determine if it
still qualifies as an undertaking requiring review undersection 106 pursuant to § 800.3(a). If so, the
agency official shall proceed with section 106 review in accordance with the procedures in this subpart.
(c)
Use of the NEPA process for section 106 purposes. An agency official may use the process
and documentation required for the preparation of an EA/FONSI or an EIS/ROD to comply with section
106 in lieu of the procedures set forth in §§ 800.3 through 800.6 if the agency official has notified in
advance the SHPO/THPO and the Council that it intends to do so and the following standards are met.
(1)
Standards for developing environmental documents to comply with Section 106. During
preparation of the EA or draft EIS (DEIS) the agency official shall:
(i)
Identify consulting parties either pursuant to § 800.3(f) or through the NEPA scoping
process with results consistent with § 800.3(f);
(ii)
Identify historic properties and assess the effects of the undertaking on such properties
in a manner consistent with the standards and criteria of §§ 800.4 through 800.5, provided that the
scope and timing of these steps may be phased to reflect the agency official's consideration of project
alternatives in the NEPA process and the effort is commensurate with the assessment of other
environmental factors;
(iii)
Consult regarding the effects of the undertaking on historic properties with the
SHPO/THPO, Indian tribes and Native Hawaiian organizations that might attach religious and cultural
significance to affected historic properties, other consulting parties, and the Council, where appropriate,
during NEPA scoping, environmental analysis, and the preparation of NEPA documents;
(iv)
Involve the public in accordance with the agency's published NEPA procedures; and (v)
Develop in consultation with identified consulting parties alternatives and proposed measures that might
avoid, minimize or mitigate any adverse effects of the undertaking on historic properties and describe
them in the EA or DEIS.
(2)
Review of environmental documents. (i) The agency official shall submit the EA, DEIS or EIS
to the SHPO/THPO, Indian tribes and Native Hawaiian organizations that might attach religious and
cultural significance to affected historic properties, and other consulting parties prior to or when making
the document available for public comment. If the document being prepared is a DEIS or EIS, the agency
official shall also submit it to the Council.
(ii)
Prior to or within the time allowed for public comment on the document, a
SHPO/THPO, an Indian tribe or Native Hawaiian organization, another consulting party or the Council
may object to the agency official that preparation of the EA, DEIS or EIS has not met the standards set
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forth in paragraph (c)(1) of this section or that the substantive resolution of the effects on historic
properties proposed in an EA, DEIS or EIS is inadequate. If the agency official receives such an
objection, the agency official shall refer the matter to the Council.
(3)
Resolution of objections. Within 30 days of the agency official's referral of an objection
under paragraph (c)(2)(ii) of this section, the Council shall review the objection and notify the agency as
to its opinion on the objection.
(i)

If the Council agrees with the objection:

(A)
The Council shall provide the agency official and, if the Council determines the issue
warrants it, the head of the agency with the Council's opinion regarding the objection. A Council
decision to provide its opinion to the head of an agency shall be guided by the criteria in appendix A to
this part. The person to whom the Council addresses its opinion (the agency official or the head of the
agency) shall take into account the Council's opinion in reaching a final decision on the issue of the
objection.
(B)
The person to whom the Council addresses its opinion (the agency official or the head
of the agency) shall prepare a summary of the decision that contains the rationale for the decision and
evidence of consideration of the Council's opinion, and provide it to the Council. The head of the
agency may delegate his or her duties under this paragraph to the agency's senior Policy Official. If the
agency official's initial decision regarding the matter that is the subject of the objection will be revised,
the agency official shall proceed in accordance with the revised decision. If the final decision of the
agency is to affirm the initial agency decision, once the summary of the final decision has been sent to
the Council, the agency official shall continue its compliance with this section.
(ii)
If the Council disagrees with the objection, the Council shall so notify the agency official,
in which case the agency official shall continue its compliance with this section.
(iii)
If the Council fails to respond to the objection within the 30 day period, the agency
official shall continue its compliance with this section.
(4)
Approval of the undertaking. If the agency official has found, during the preparation of an
EA or EIS that the effects of an undertaking on historic properties are adverse, the agency official shall
develop measures in the EA, DEIS, or EIS to avoid, minimize, or mitigate such effects in accordance with
paragraph (c)(1)(v) of this section. The agency official's responsibilities under section 106 and the
procedures in this subpart shall then be satisfied when either:
(i)

a binding commitment to such proposed measures is incorporated in

(A)

the ROD, if such measures were proposed in a DEIS or EIS; or

(B)

an MOA drafted in compliance with § 800.6(c); or

(ii) the Council has commented under § 800.7 and received the agency's response to such
comments.
(5)
Modification of the undertaking. If the undertaking is modified after approval of the FONSI
or the ROD in a manner that changes the undertaking or alters its effects on historic properties, or if
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the agency official fails to ensure that the measures to avoid, minimize or mitigate adverse effects (as
specified in either the FONSI or the ROD, or in the binding commitment adopted pursuant to
paragraph (c)(4) of this section) are carried out, the agency official shall notify the Council and all
consulting parties that supplemental environmental documents will be prepared in compliance with
NEPA or that the procedures in §§ 800.3 through 800.6 will be followed as necessary.
§ 800.9 Council review of section 106 compliance.
(a)
Assessment of agency official compliance for individual undertakings. The Council may
provide to the agency official its advisory opinion regarding the substance of any finding, determination
or decision or regarding the adequacy of the agency official's compliance with the procedures under this
part. The Council may provide such advice at any time at the request of any individual, agency or
organization or on its own initiative. The agency official shall consider the views of the Council in
reaching a decision on the matter in question.
(b)
Agency foreclosure of the Council's opportunity to comment. Where an agency official
has failed to complete the requirements of section 106 in accordance with the procedures in this part
prior to the approval of an undertaking, the Council's opportunity to comment may be foreclosed. The
Council may review a case to determine whether a foreclosure has occurred. The Council shall notify
the agency official and the agency's Federal preservation officer and allow 30 days for the agency official
to provide information as to whether foreclosure has occurred. If the Council determines foreclosure
has occurred, the Council shall transmit the determination to the agency official and the head of the
agency. The Council shall also make the determination available to the public and any parties known to
be interested in the undertaking and its effects upon historic properties.
(c)
Intentional adverse effects by applicants. – (1) Agency responsibility. Section 110(k) of the act
prohibits a Federal agency from granting a loan, loan guarantee, permit, license or other assistance to an
applicant who, with intent to avoid the requirements of section 106, has intentionally significantly
adversely affected a historic property to which the grant would relate, or having legal power to prevent
it, has allowed such significant adverse effect to occur, unless the agency, after consultation with the
Council, determines that circumstances justify granting such assistance despite the adverse effect created
or permitted by the applicant. Guidance issued by the Secretary pursuant to section 110 of the act
governs its implementation.
(2)
Consultation with the Council. When an agency official determines, based on the actions of
an applicant, that section 110(k) is applicable and that circumstances may justify granting the assistance,
the agency official shall notify the Council and provide documentation specifying the circumstances
under which the adverse effects to the historic property occurred and the degree of damage to the
integrity of the property. This documentation shall include any views obtained from the applicant,
SHPO/THPO, an Indian tribe if the undertaking occurs on or affects historic properties on tribal lands,
and other parties known to be interested in the undertaking.
(i)
Within thirty days of receiving the agency official's notification, unless otherwise agreed
to by the agency official, the Council shall provide the agency official with its opinion as to whether
circumstances justify granting assistance to the applicant and any possible mitigation of the adverse
effects.
(ii)
The agency official shall consider the Council's opinion in making a decision on whether
to grant assistance to the applicant, and shall notify the Council, the SHPO/THPO, and other parties
known to be interested in the undertaking prior to granting the assistance.
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(3)
Compliance with Section 106. If an agency official, after consulting with the Council,
determines to grant the assistance, the agency official shall comply with §§ 800.3 through 800.6 to take
into account the effects of the undertaking on any historic properties.
(d)
Evaluation of Section 106 operations. The Council may evaluate the operation of the
section 106 processby periodic reviews of how participants have fulfilled their legal responsibilities and
how effectively the outcomes reached advance the purposes of the act.
(1) Information from participants. Section 203 of the act authorizes the Council to obtain
information from Federal agencies necessary to conduct evaluation of the section 106 process. The
agency official shall make documentation of agency policies, operating procedures and actions taken to
comply with section 106 available to the Council upon request. The Council may request available
information and documentation from other participants in the section 106 process.
(2)
Improving the operation of section 106. Based upon any evaluation of the section 106
process, the Council may make recommendations to participants, the heads of Federal agencies, and the
Secretary of actions to improve the efficiency and effectiveness of the process. Where the Council
determines that an agency official or a SHPO/THPO has failed to properly carry out the responsibilities
assigned under the process in this part, the Council may participate in individual case reviews conducted
under such process in addition to the SHPO/THPO for such period that it determines is necessary to
improve performance or correct deficiencies. If the Council finds a pattern of failure by a Federal agency
in carrying out its responsibilities undersection 106, the Council may review the policies and programs
of the agency related to historic preservation pursuant to section 202(a)(6) of the act and recommend
methods to improve the effectiveness, coordination, and consistency of those policies and programs
with section 106.
§ 800.10 Special requirements for protecting National Historic Landmarks.
(a)
Statutory requirement. Section 110(f) of the act requires that the agency official, to the
maximum extent possible, undertake such planning and actions as may be necessary to minimize harm to
any National Historic Landmark that may be directly and adversely affected byan undertaking. When
commenting on such undertakings, the Council shall use the process set forth in §§ 800.6 through 800.7
and give special consideration to protecting National Historic Landmarks as specified in this section.
(b)
Resolution of adverse effects. The agency official shall request the Council to participate in
any consultation to resolve adverse effects on National Historic Landmarks conducted under § 800.6.
(c)
Involvement of the Secretary. The agency official shall notify the Secretary of any
consultation involving a National Historic Landmark and invite the Secretary to participate in the
consultation where there may be an adverse effect. The Council may request a report from the
Secretary under section 213 of the act to assist in the consultation.
(d)
Report of outcome. When the Council participates in consultation under this section, it
shall report the outcome of the section 106 process, providing its written comments or any memoranda
of agreement to which it is a signatory, to the Secretary and the head of the agency responsible for the
undertaking.
§ 800.11 Documentation standards.
(a)

Adequacy of documentation.
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The agency official shall ensure that a determination, finding, or agreement under the
procedures in this subpart is supported by sufficient documentation to enable any reviewing parties to
understand its basis. The agency official shall provide such documentation to the extent permitted by
law and within available funds. When an agency official is conducting phased identification or evaluation
under this subpart, the documentation standards regarding description of historic properties may be
applied flexibly. If the Council, or the SHPO/THPO when the Council is not involved, determines the
applicable documentation standards are not met, the Council or the SHPO/THPO, as appropriate, shall
notify the agency official and specify the information needed to meet the standard. At the request of the
agency official or any of the consulting parties, the Council shall review any disputes over whether
documentation standards are met and provide its views to the agency official and the consulting parties.
(b)
Format. The agency official may use documentation prepared to comply with other laws
to fulfill the requirements of the procedures in this subpart, if that documentation meets the standards
of this section.
(c)
Confidentiality. - (1) Authority to withhold information. Section 304 of the act provides that
the head of a Federal agency or other public official receiving grant assistance pursuant to the act, after
consultation with the Secretary, shall withhold from public disclosure information about the location,
character, or ownership of a historic property when disclosure may cause a significant invasion of
privacy; risk harm to the historic property; or impede the use of a traditional religious site by
practitioners. When the head of a Federal agency or other public official has determined that
information should be withheld from the public pursuant to these criteria, the Secretary, in consultation
with such Federal agency head or official, shall determine who may have access to the information for
the purposes of carrying out the act.
(2)
Consultation with the Council. When the information in question has been developed in
the course of an agency's compliance with this part, the Secretary shall consult with the Council in
reaching determinations on the withholding and release of information. The Federal agency shall provide
the Council with available information, including views of the SHPO/THPO, Indian tribes and Native
Hawaiian organizations, related to the confidentiality concern. The Council shall advise the Secretary
and the Federal agency within 30 days of receipt of adequate documentation.
(3)
Other authorities affecting confidentiality. Other Federal laws and program requirements
may limit public access to information concerning an undertaking and its effects on historic properties.
Where applicable, those authorities shall govern public access to information developed in the section
106 process and may authorize the agency official to protect the privacy of non-governmental applicants.
(d)

Finding of no historic properties affected. Documentation shall include:

(1)
A description of the undertaking, specifying the Federal involvement, and its area of
potential effects, including photographs, maps, drawings, as necessary;
(2)
A description of the steps taken to identify historic properties, including, as appropriate,
efforts to seek information pursuant to § 800.4(b); and
(3)

The basis for determining that no historic properties are present or affected.

(e)

Finding of no adverse effect or adverse effect. Documentation shall include:
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(1)
A description of the undertaking, specifying the Federal involvement, and its area of
potential effects, including photographs, maps, and drawings, as necessary;
(2)

A description of the steps taken to identify historic properties;

(3)
A description of the affected historic properties, including information on the
characteristics that qualify them for the National Register;
(4)

A description of the undertaking's effects on historic properties;

(5)
An explanation of why the criteria of adverse effect were found applicable or
inapplicable, including any conditions or future actions to avoid, minimize or mitigate adverse effects; and
(6)

Copies or summaries of any views provided by consulting parties and the public.

(f)
Memorandum of agreement. When a memorandum of agreement is filed with the
Council, the documentation shall include, any substantive revisions or additions to the documentation
provided the Council pursuant to § 800.6(a)(1), an evaluation of any measures considered to avoid or
minimize the undertaking's adverse effects and a summary of the views of consulting parties and the
public.
(g)

Requests for comment without a memorandum of agreement. Documentation shall include:

(1) A description and evaluation of any alternatives or mitigation measures that the agency
official proposes to resolve the undertaking's adverse effects;
(2) A description of any reasonable alternatives or mitigation measures that were considered
but not chosen, and the reasons for their rejection;
(3) Copies or summaries of any views submitted to the agency official concerning the adverse
effects of the undertaking on historic properties and alternatives to reduce or avoid those effects; and
(4) Any substantive revisions or additions to the documentation provided the Council pursuant
to §800.6(a)(1).
§ 800.12 Emergency situations.
(a)
Agency procedures. The agency official, in consultation with the appropriate
SHPOs/THPOs, affected Indian tribes and Native Hawaiian organizations, and the Council, is encouraged
to develop procedures for taking historic properties into account during operations which respond to a
disaster or emergency declared by the President, a tribal government, or the Governor of a State or
which respond to other immediate threats to life or property. If approved by the Council, the
procedures shall govern the agency's historic preservation responsibilities during any disaster or
emergency in lieu of §§ 800.3 through 800.6.
(b)
Alternatives to agency procedures. In the event an agency official proposes an emergency
undertaking as an essential and immediate response to a disaster or emergency declared by the
President, a tribal government, or the Governor of a State or another immediate threat to life or
property, and the agency has not developed procedures pursuant to paragraph (a) of this section, the
agency official may comply with section 106 by:
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(1)
Following a programmatic agreement developed pursuant to § 800.14(b) that contains
specific provisions for dealing with historic properties in emergency situations; or
(2)
Notifying the Council, the appropriate SHPO/THPO and any Indian tribe or Native
Hawaiian organization that may attach religious and cultural significance to historic properties likely to
be affected prior to the undertaking and affording them an opportunity to comment within seven days of
notification. If the agency official determines that circumstances do not permit seven days for comment,
the agency official shall notify the Council, the SHPO/THPO and the Indian tribe or Native Hawaiian
organization and invite any comments within the time available.
(c)
Local governments responsible for section 106 compliance. When a local government official
serves as the agency official for section 106 compliance, paragraphs (a) and (b) of this section also apply
to an imminent threat to public health or safety as a result of a natural disaster or emergency declared
by a local government's chief executive officer or legislative body, provided that if the Council or
SHPO/THPO objects to the proposed action within seven days, the agency official shall comply with §§
800.3 through 800.6.
(c)
Applicability.
This section applies only to undertakings that will be implemented within 30 days after the
disaster or emergency has been formally declared by the appropriate authority. An agency may request
an extension of the period of applicability from the Council prior to the expiration of the 30 days.
Immediate rescue and salvage operations conducted to preserve life or property are exempt from the
provisions of section 106 and this part.
§ 800.13 Post-review discoveries.
(a)
Planning for subsequent discoveries. (1) Using a programmatic agreement. An agency official
may develop a programmatic agreement pursuant to § 800.14(b) to govern the actions to be taken when
historic properties are discovered during the implementation of an undertaking.
(2)
Using agreement documents When the agency official's identification efforts in accordance
with § 800.4 indicate that historic properties are likely to be discovered during implementation of an
undertaking and no programmatic agreement has been developed pursuant to paragraph (a)(1) of this
section, the agency official shall include in any finding of no adverse effect or memorandum of agreement
a process to resolve any adverse effects upon such properties. Actions in conformance with the process
satisfy the agency official's responsibilities under section 106 and this part.
(b)
Discoveries without prior planning. If historic properties are discovered or unanticipated
effects on historic properties found after the agency official has completed the section 106 process
without establishing a process under paragraph (a) of this section, the agency official shall make
reasonable efforts to avoid, minimize or mitigate adverse effects to such properties and:
(1) If the agency official has not approved the undertaking or if construction on an approved
undertaking has not commenced, consult to resolve adverse effects pursuant to § 800.6; or
(2) If the agency official, the SHPO/THPO and any Indian tribe or Native Hawaiian organization
that might attach religious and cultural significance to the affected property agree that such property is
of value solely for its scientific, prehistoric, historic or archeological data, the agency official may comply
with the Archeological and Historic Preservation Act instead of the procedures in this part and provide
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the Council, the SHPO/THPO, and the Indian tribe or Native Hawaiian organization with a report on
the actions within a reasonable time after they are completed; or
(3) If the agency official has approved the undertaking and construction has commenced,
determine actions that the agency official can take to resolve adverse effects, and notify the
SHPO/THPO, any Indian tribe or Native Hawaiian organization that might attach religious and cultural
significance to the affected property, and the Council within 48 hours of the discovery. The notification
shall describe the agency official's assessment of National Register eligibility of the property and
proposed actions to resolve the adverse effects. The SHPO/THPO, the Indian tribe or Native Hawaiian
organization and the Council shall respond within 48 hours of the notification. The agency official
shall take into account their recommendations regarding National Register eligibility and proposed
actions, and then carry out appropriate actions. The agency official shall provide the SHPO/THPO, the
Indian tribe or Native Hawaiian organization and the Council a report of the actions when they are
completed.
(c)
Eligibility of properties. The agency official, in consultation with the SHPO/THPO, may
assume a newly discovered property to be eligible for the National Register for purposes of section 106.
The agency official shall specify the National Register criteria used to assume the property's eligibility so
that information can be used in the resolution of adverse effects.
(d)
Discoveries on tribal lands. If historic properties are discovered on tribal lands, or there
are unanticipated effects on historic properties found on tribal lands, after the agency official has
completed the section 106 process without establishing a process under paragraph (a) of this section
and construction has commenced, the agency official shall comply with applicable tribal regulations and
procedures and obtain the concurrence of the Indian tribe on the proposed action.
Subpart C-Program Alternatives
§ 800.14 Federal agency program alternatives.
(a)
Alternate procedures. An agency official may develop procedures to implement section
106 and substitute them for all or part of subpart B of this part if they are consistent with the Council's
regulations pursuant to section 110(a)(2)(E) of the act.
(1)
Development of procedures. The agency official shall consult with the Council, the
National Conference of State Historic Preservation Officers or individual SHPO/THPOs, as appropriate,
and Indian tribes and Native Hawaiian organizations, as specified in paragraph (f) of this section, in the
development of alternate procedures, publish notice of the availability of proposed alternate procedures
in the Federal Register and take other appropriate steps to seek public input during the development of
alternate procedures.
(2)
Council review. The agency official shall submit the proposed alternate procedures to the
Council for a 60-day review period. If the Council finds the procedures to be consistent with this part, it
shall notify the agency official and the agency official may adopt them as final alternate procedures.
(3)
Notice. The agency official shall notify the parties with which it has consulted and publish
notice of final alternate procedures in the Federal Register.
(4)
Legal effect. Alternate procedures adopted pursuant to this subpart substitute for the
Council's regulations for the purposes of the agency's compliance with section 106, except that where
an Indian tribe has entered into an agreement with the Council to substitute tribal historic preservation
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regulations for the Council's regulations under section 101(d)(5) of the act, the agency shall follow those
regulations in lieu of the agency's procedures regarding undertakings on tribal lands. Prior to the Council
entering into such agreements, the Council will provide Federal agencies notice and opportunity to
comment on the proposed substitute tribal regulations.
(b)
Programmatic agreements. The Council and the agency official may negotiate a
programmatic agreement to govern the implementation of a particular program or the resolution of
adverse effects from certain complex project situations or multiple undertakings.
(1)

Use of programmatic agreements. A programmatic agreement may be used:

(i)
When effects on historic properties are similar and repetitive or are multi-State or
regional in scope;
(ii)
undertaking;
(iii)

When effects on historic properties cannot be fully determined prior to approval of an
When nonfederal parties are delegated major decision making responsibilities;

(iv)
Where routine management activities are undertaken at Federal installations, facilities,
or other land management units; or
(v)

Where other circumstances warrant a departure from the normal section 106 process.

(2)
Developing programmatic agreements for agency programs. (i) The consultation shall
involve, as appropriate, SHPO/THPOs, the National Conference of State Historic Preservation Officers
(NCSHPO), Indian tribes and Native Hawaiian organizations, other Federal agencies, and members of
the public. If the programmatic agreement has the potential to affect historic properties on tribal lands
or historic properties of religious and cultural significance to an Indian tribe or Native Hawaiian
organization, the agency official shall also follow paragraph (f) of this section.
(ii)
Public Participation. The agency official shall arrange for public participation appropriate to
the subject matter and the scope of the program and in accordance with subpart A of this part. The
agency official shall consider the nature of the program and its likely effects on historic properties and
take steps to involve the individuals, organizations and entities likely to be interested.
(iii)
Effect. The programmatic agreement shall take effect when executed by the Council, the
agency official and the appropriate SHPOs/THPOs when the programmatic agreement concerns a
specific region or the president of NCSHPO when NCSHPO has participated in the consultation. A
programmatic agreement shall take effect on tribal lands only when the THPO, Indian tribe or a
designated representative of the tribe is a signatory to the agreement. Compliance with the procedures
established by an approved programmatic agreement satisfies the agency's section 106 responsibilities
for all individual undertakings of the program covered by the agreement until it expires or is terminated
by the agency, the president of NCSHPO when a signatory, or the Council. Termination by an individual
SHPO/THPO shall only terminate the application of a regional programmatic agreement within the
jurisdiction of the SHPO/THPO. If a THPO assumes the responsibilities of a SHPO pursuant to section
101(d)(2) of the act and the SHPO is signatory to programmatic agreement, the THPO assumes the role
of a signatory, including the right to terminate a regional programmatic agreement on lands under the
jurisdiction of the tribe.
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(iv)
Notice. The agency official shall notify the parties with which it has consulted that a
programmatic agreement has been executed under paragraph (b) of this section, provide appropriate
public notice before it takes effect, and make any internal agency procedures implementing the
agreement readily available to the Council, SHPO/THPOs, and the public.
(v)
If the Council determines that the terms of a programmatic agreement are not being
carried out, or if such an agreement is terminated, the agency official shall comply with subpart B of this
part with regard to individual undertakings of the program covered by the agreement.
(3)
Developing programmatic agreements for complex or multiple undertakings.
Consultation to develop a programmatic agreement for dealing with the potential adverse
effects of
complex projects or multiple undertakings shall follow § 800.6. If consultation pertains to an
activity
involving multiple undertakings and the parties fail to reach agreement, then the agency official
shall comply with the provisions of subpart B of this part for each individual undertaking
(4)
Prototype programmatic agreements. The Council may designate an agreement
document as a prototype programmatic agreement that may be used for the same type of program or
undertaking in more than one case or area. When an agency official uses such a prototype programmatic
agreement, the agency official may develop and execute the agreement with the appropriate
SHPO/THPO and the agreement shall become final without need for Council participation in
consultation or Council signature.
(c)
Exempted categories – (1) Criteria for establishing. The Council or an agency official may
propose a program or category of undertakings that may be exempted from review under the
provisions of subpart B of this part, if the program or category meets the following criteria:
(i)
The actions within the program or category would otherwise qualify as "undertakings"
as defined in § 800.16;
(ii)
The potential effects of the undertakings within the program or category upon historic
properties are foreseeable and likely to be minimal or not adverse; and
(iii)

Exemption of the program or category is consistent with the purposes of the act.

(2)
Public participation. The proponent of the exemption shall arrange for public participation
appropriate to the subject matter and the scope of the exemption and in accordance with the standards
in subpart A of this part. The proponent of the exemption shall consider the nature of the exemption
and its likely effects on historic properties and take steps to involve individuals, organizations and
entities likely to be interested.
(3)
Consultation with SHPOs/THPOs. The proponent of the exemption shall notify and
consider the views of the SHPOs/THPOs on the exemption.
(4)
Consultation with Indian tribes and Native Hawaiian organizations. If the exempted program
or category of undertakings has the potential to affect historic properties on tribal lands or historic
properties of religious and cultural significance to an Indian tribe or Native Hawaiian organization, the
Council shall follow the requirements for the agency official set forth in paragraph (f) of this section.
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(5)
Council review of proposed exemptions. The Council shall review an exemption proposal
that is supported by documentation describing the program or category for which the exemption is
sought, demonstrating that the criteria of paragraph (c)(1) of this section have been met, describing the
methods used to seek the views of the public, and summarizing any views submitted by the
SHPO/THPOs, the public, and any others consulted. Unless it requests further information, the Council
shall approve or reject the proposed exemption within 30 days of receipt, and thereafter notify the
relevant agency official and SHPO/THPOs of the decision. The decision shall be based on the
consistency of the exemption with the purposes of the act, taking into consideration the magnitude of
the exempted undertaking or program and the likelihood of impairment of historic properties in
accordance with section 214 of the act.
(6)
Legal consequences. Any undertaking that falls within an approved exempted program or
category shall require no further review pursuant to subpart B of this part, unless the agency official or
the Council determines that there are circumstances under which the normally excluded undertaking
should be reviewed under subpart B of this part.
(7)
Termination. The Council may terminate an exemption at the request of the agency
official or when the Council determines that the exemption no longer meets the criteria of paragraph
(c)(1) of this section. The Council shall notify the agency official 30 days before termination becomes
effective.
(8)
Notice. The proponent of the exemption shall publish notice of any approved exemption
in the Federal Register.
(d)
Standard treatments. (1) Establishment. The Council, on its own initiative or at the request
of another party, may establish standard methods for the treatment of a category of historic properties,
a category of undertakings, or a category of effects on historic properties to assist Federal agencies in
satisfying the requirements of subpart B of this part. The Council shall publish notice of standard
treatments in the Federal Register.
(2)
Public participation. The Council shall arrange for public participation appropriate to the
subject matter and the scope of the standard treatment and consistent with subpart A of this part. The
Council shall consider the nature of the standard treatment and its likely effects on historic properties
and the individuals, organizations and entities likely to be interested. Where an agency official has
proposed a standard treatment, the Council may request the agency official to arrange for public
involvement.
(3)
Consultation with SHPOs/THPOs. The Council shall notify and consider the views of
SHPOs/THPOs on the proposed standard treatment.
(4)
Consultation with Indian tribes and Native Hawaiian organizations.
If the proposed standard treatment has the potential to affect historic properties on tribal lands
or historic properties of religious and cultural significance to an Indian tribe or Native Hawaiian
organization, the Council shall follow the requirements for the agency official set forth in paragraph (f) of
this section.
(5)
Termination.
The Council may terminate a standard treatment by publication of a notice in the Federal
Register 30 days before the termination takes effect.
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(e)
Program comments.
An agency official may request the Council to comment on a category of undertakings in lieu of
conducting individual reviews under §§ 800.4 through 800.6. The Council may provide program
comments at its own initiative.
(1)
Agency request.
The agency official shall identify the category of undertakings, specify the likely effects on historic
properties, specify the steps the agency official will take to ensure that the effects are taken into
account, identify the time period for which the comment is requested and summarize any views
submitted by the public.
(2)
Public participation.
The agency official shall arrange for public participation appropriate to the subject matter and
the scope of the category and in accordance with the standards in subpart A of this part. The agency
official shall consider the nature of the undertakings and their likely effects on historic properties
and the individuals, organizations and entities likely to be interested.
(3)
Consultation with SHPOs/THPOs. The Council shall notify and consider the views of
SHPOs/THPOs on the proposed program comment.
(4)
Consultation with Indian tribes and Native Hawaiian organizations. If the program
comment has the potential to affect historic properties on tribal lands or historic properties of religious
and cultural significance to an Indian tribe or Native Hawaiian organization, the Council shall follow the
requirements for the agency official set forth in paragraph (f) of this section.
(5)
Council action. Unless the Council requests additional documentation, notifies the agency
official that it will decline to comment, or obtains the consent of the agency official to extend the period
for providing comment, the Council shall comment to the agency official within 45 days of the request.
(i)
If the Council comments, the agency official shall take into account the comments of the
Council in carrying out the undertakings within the category and publish notice in the Federal Register
of the Council's comments and steps the agency will take to ensure that effects to historic properties
are taken into account.
(ii)
If the Council declines to comment, the agency official shall continue to comply with the
requirements of §§ 800.3 through 800.6 for the individual undertakings.
(6)
Withdrawal of comment. If the Council determines that the consideration of historic
properties is not being carried out in a manner consistent with the program comment, the Council may
withdraw the comment and the agency official shall comply with the requirements of §§ 800.3 through
800.6 for the individual undertakings.
(f)
Consultation with Indian tribes and Native Hawaiian organizations when developing program
alternatives. Whenever an agency official proposes a program alternative pursuant to paragraphs (a)
through (e) of this section, the agency official shall ensure that development of the program alternative
includes appropriate government-to-government consultation with affected Indian tribes and
consultation with affected Native Hawaiian organizations.
(1)
Identifying affected Indian tribes and Native Hawaiian organizations. If any undertaking
covered by a proposed program alternative has the potential to affect historic properties on tribal lands,
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the agency official shall identify and consult with the Indian tribes having jurisdiction over such lands. If a
proposed program alternative has the potential to affect historic properties of religious and cultural
significance to an Indian tribe or a Native Hawaiian organization which are located off tribal lands, the
agency official shall identify those Indian tribes and Native Hawaiian organizations that might attach
religious and cultural significance to such properties and consult with them. When a proposed program
alternative has nationwide applicability, the agency official shall identify an appropriate government to
government consultation with Indian tribes and consult with Native Hawaiian organizations in
accordance with existing Executive orders, Presidential memoranda and applicable provisions of law.
(2)
Results of consultation. The agency official shall provide summaries of the views, along
with copies of any written comments, provided by affected Indian tribes and Native Hawaiian
organizations to the Council as part of the documentation for the proposed program alternative. The
agency official and the Council shall take those views into account in reaching a final decision on the
proposed program alternative.
§ 800.15 Tribal, State, and local program alternatives. (Reserved)
§ 800.16 Definitions.
(a)
470w-6.
(b)

Act means the National Historic Preservation Act of 1966, as amended, 16 U.S.C. 470Agency means agency as defined in 5 U.S.C. 551.

(c)
Approval of the expenditure of funds means any final agency decision authorizing or
permitting the expenditure of Federal funds or financial assistance on an undertaking, including any
agency decision that may be subject to an administrative appeal.
(d)
Area of potential effects means the geographic area or areas within which an
undertaking may directly or indirectly cause alterations in the character or use of historic properties, if
any such properties exist. The area of potential effects is influenced by the scale and nature of an
undertaking and may be different for different kinds of effects caused by the undertaking.
(e)
Comment means the findings and recommendations of the Council formally provided in
writing to the head of a Federal agency under section 106.
(f)
Consultation means the process of seeking, discussing, and considering the views of
other participants, and, where feasible, seeking agreement with them regarding matters arising in the
section 106 process. The Secretary's “Standards and Guidelines for Federal Agency Preservation
Programs pursuant to the National Historic Preservation Act” provide further guidance on consultation.
(g)
Council means the Advisory Council on Historic Preservation or a Council member or
employee designated to act for the Council.
(h)

Day or days means calendar days.

(i)
Effect means alteration to the characteristics of a historic property qualifying it for
inclusion in or eligibility for the National Register.
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(j)
Foreclosure means an action taken by an agency official that effectively precludes the
Council from providing comments which the agency official can meaningfully consider prior to the
approval of the undertaking.
(k)
Head of the agency means the chief official of the Federal agency responsible for all
aspects of the agency's actions. If a State, local or tribal government has assumed or has been delegated
responsibility for section 106 compliance, the head of that unit of government shall be considered the
head of the agency.
(l) (1) Historic property means any prehistoric or historic district, site, building, structure, or
object included in, or eligible for inclusion in, the National Register of Historic Places maintained by the
Secretary of the Interior. This term includes artifacts, records, and remains that are related to
and located within such properties. The term includes properties of traditional religious and cultural
importance to an Indian tribe or Native Hawaiian organization and that meet the National Register
criteria.
(2)
The term eligible for inclusion in the National Register includes both properties formally
determined as such in accordance with regulations of the Secretary of the Interior and all other
properties that meet the National Register criteria.
(m)
Indian tribe means an Indian tribe, band, nation, or other organized group or
community, including a native village, regional corporation or village corporation, as those terms are
defined in section 3 of the Alaska Native Claims Settlement Act (43 U.S.C. 1602), which is recognized as
eligible for the special programs and services provided by the United States to Indians because of their
status as Indians.
(n)
Local government means a city, county, parish, township, municipality, borough, or
other general purpose political subdivision of a State.
(o)
Memorandum of agreement means the document that records the terms and conditions
agreed upon to resolve the adverse effects of an undertaking upon historic properties.
(p)
National Historic Landmark means a historic property that the Secretary of the Interior
has designated a National Historic Landmark.
(q)
National Register means the National Register of Historic Places maintained by the
Secretary of the Interior.
(r)
National Register criteria means the criteria established by the Secretary of the Interior
for use in evaluating the eligibility of properties for the National Register (36 CFR part 60).
(s) (1) Native Hawaiian organization means any organization which serves and represents the
interests of Native Hawaiians; has as a primary and stated purpose the provision of services to Native
Hawaiians; and has demonstrated expertise in aspects of historic preservation that are significant to
Native Hawaiians.
(2)
Native Hawaiian means any individual who is a descendant of the aboriginal people who,
prior to 1778, occupied and exercised sovereignty in the area that now constitutes the State of Hawaii.
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(t)
Programmatic agreement means a document that records the terms and conditions
agreed upon to resolve the potential adverse effects of a Federal agency program, complex undertaking
or other situations in accordance with § 800.14(b).
(u)
Secretary means the Secretary of the Interior acting through the Director of the
National Park Service except where otherwise specified.
(v)
State Historic Preservation Officer (SHPO) means the official appointed or designated
pursuant to section 101(b)(1) of the act to administer the State historic preservation program or a
representative designated to act for the State historic preservation officer.
(w)
Tribal Historic Preservation Officer (THPO) means the tribal official appointed by the
tribe's chief governing authority or designated by a tribal ordinance or preservation program who
has assumed the responsibilities of the SHPO for purposes of section 106 compliance on tribal lands in
accordance with section 101(d)(2) of the act.
(x)
Tribal lands means all lands within the exterior boundaries of any Indian reservation and
all dependent Indian communities.
(y)
Undertaking means a project, activity, or program funded in whole or in part under the
direct or indirect jurisdiction of a Federal agency, including those carried out by or on behalf of a
Federal agency; those carried out with Federal financial assistance; and those requiring a Federal permit,
license or approval.
(z)
Senior policy official means the senior policy level official designated by the head of the
agency pursuant to section 3(e) of Executive Order 13287.
Appendix A to Part 800 -- Criteria for Council Involvement in Reviewing Individual section
106 Cases
(a)
Introduction. This appendix sets forth the criteria that will be used by the Council to
determine whether to enter an individual section 106 review that it normally would not be involved in.
(b)
General policy. The Council may choose to exercise its authorities under the section 106
regulations to participate in an individual project pursuant to the following criteria. However, the
Council will not always elect to participate even though one or more of the criteria may be met.
(c)
Specific criteria. The Council is likely to enter the section 106 process at the steps
specified in the regulations in this part when an undertaking:
(1)
Has substantial impacts on important historic properties. This may include adverse
effects on properties that possess a national level of significance or on properties that are of unusual or
noteworthy importance or are a rare property type; or adverse effects to large numbers of historic
properties, such as impacts to multiple properties within a historic district.
(2)
Presents important questions of policy or interpretation. This may include questions
about how the Council's regulations are being applied or interpreted, including possible foreclosure or
anticipatory demolition situations; situations where the outcome will set a precedent affecting Council
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policies or program goals; or the development of programmatic agreements that alter the way the
section 106 process is applied to a group or type of undertakings.
(3)
Has the potential for presenting procedural problems. This may include cases with
substantial public controversy that is related to historic preservation issues; with disputes among or
about consulting parties which the Council's involvement could help resolve; that are involved or likely
to be involved in litigation on the basis of section 106; or carried out by a Federal agency, in a State or
locality, or on tribal lands where the Council has previously identified problems with section 106
compliance pursuant to § 800.9(d)(2).
(4) Presents issues of concern to Indian tribes or Native Hawaiian organizations. This may
include cases where there have been concerns raised about the identification of, evaluation of or
assessment of effects on historic properties to which an Indian tribe or Native Hawaiian organization
attaches religious and cultural significance; where an Indian tribe or Native Hawaiian organization has
requested Council involvement to assist in the resolution of adverse effects; or where there are
questions relating to policy, interpretation or precedent under section 106 or its relation to other
authorities, such as the Native American Graves Protection and Repatriation.
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12.2 Floodplain Management – 24CFR Part 55 & Executive Order 11988
Why do we need to comply?
Executive Order 11988
Federal Agencies must:
➢ Avoid development in a floodplain
➢ Avoid adverse effect to floodplain
➢ Develop regulations
➢ Study alternatives to project
Why do we need to comply?
To implement EO 11988
➢ 24 CFR 50.4 (a)(2)
➢ 24 CFR 58.5 (b)(1)
➢ 24 CFR Part 55
When do we need to comply?
Applicability of EO 11988
➢
➢
➢
➢

Activities using Federal funds
Property management
Provision of funding
Permitting and licensing

Federal Agencies
Part 58 Agencies
When do we not need to comply?
Inapplicability of EO 11988
➢
➢
➢
➢
➢
➢

Disaster relief activities
Non-federal activities
Privately funded projects
City funded projects
County (Parish) funded projects
State funded projects

When do we need to comply?
For a 100-year floodplain
24 CFR 55.2 (b)(7) & 44 CFR 59.1
Floodplain of Concern
➢ If > 1% annual chance of flooding
➢ If in zones “A” or “V”
➢ If in a Special Flood Hazard Area
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When do we need to comply?

Minot, North Dakota
For a 500-year floodplain
24 CFR 55.2 (b)(3)
Applies to Critical Actions
➢ If > 0.2% annual chance of flooding
➢ If in zones B, C, or X (shaded)
When is the 8 Step Process needed?
➢ 500-year floodplain
➢ 24 CFR 55.2(b)(3)
Critical Action:
Any activity for which the slightest chance of flooding might result in the loss of life, injury to persons,
or damage to property
Examples: Mobility impaired housing, emergency centers, hazardous facilities (such as ASTs), structures
that house irreplaceable records, facilities with occupants who cannot evacuate easily.
When is the 8 step needed?
Critical Actions
The project is allowed if:
➢ Located outside the 500-year floodplain
➢ Located inside the 100/500-year floodplain AFTER the 8 step process is completed
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How to comply with the 8 step process.
Critical Action Projects must:
➢ Install an early warning system
➢ Develop an emergency evacuation plan
➢ Identify evacuation routes
➢ Mark flood levels
Why do we need to comply with floodplain management?
Coastal High Hazard Area
24 CFR 55.2 (b)(1) & 44 CFR 59.1
➢
➢
➢
➢

High wind and wave hazards
Zones V1-30, VE, or V
Structures must be designed to FEMA standards
Functionally Dependent Activities

When is 8 Step Process Not Applicable?
➢ Functionally Dependent Projects
➢ Must be located near water to operate and is the only action allowed in a floodway.
What is a floodway?
➢ Area with greatest flood hazard
➢ Greatest water depth and highest velocity
➢ Dependent activities are permitted
➢ Other non-dependent activities are prohibited
When do we need to comply with floodplain management?
When there is substantial improvement.
Substantial Improvement:
Any repair, reconstruction, modernization or improvement of a structure the cost of which equals or
exceeds 50% of the market value or results in an increase of more than 20% in the number of units.
How do we comply with the FPM Decision Making Process?
➢ Requires
o Consideration of alternatives
o Public Notices (2)
o Mitigate damage
o 8 step process
When do we need to comply with FPM?
Physical actions in 100-year floodplain:
➢ 1-4 family rehab if >50% market value
➢ All multi-family
➢ Buildings
➢ Roads
➢ Pipelines
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➢ Anything except minor clearing and grubbing
The 8 Step Process
1. Is the project in the floodplain?
2. Publish early public notice
3. Evaluate alternatives
4. Identify Impacts
5. Minimize Impacts
6. Revaluate alternatives
7. Publish Final Notice
8. Proceed, build and mitigate
The 8 step process is not applicable when:
➢ 1-4 family rehab is <50% change in value
➢ Minor repairs that are not rehab
➢ Incidental portion in the floodplain
➢ Imminent threats to health and safety
➢ Minor amendment to approved action
➢ Down payment assistance to existing property
➢ Areas with LOMA/LOMR (Letter of Map Revision)
➢ Mortgage Insurance (Single Family)
➢ Exempt Activities
➢ Incidental floodplains
➢ Minor improvements
➢ Removed properties
➢ Housing Vouchers
Is the project in a 100-year floodplain?
Site or building or both?
https://riskmeter.corelogic.com See Section 11.1 for instructions on using flood insights and DFIRM.
FEMA Flood Maps Service Center: https://msc.fema.gov/portal/home
Google maps has a Flood Insurance Rate Map (FIRM) layer also. Check with your state or local
government to find out if you have a FIRM specific to your area.
If no to site, check for location of building on site.
If no to both site and building:
Save maps as pdf files and print hard copies for the file.
Narrative should state, “Project is not located in a flood plain, see attached exhibit E” (or which exhibit
number or letter you choose to assign.)
If yes to building or both, proceed to step 2 – Early Public Notice
MUST allow a 15-day comment period
The Early Public Notice shall state:
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➢
➢
➢
➢
➢
➢

The name of the project
The proposed location
A description of the activity
Amount of property in the floodplain
Location of the ERR
Name of the official to send comments to

Step 3 – Evaluate Alternatives
What are the alternatives?
➢ Alternative sites
Must look at natural conditions, social demands/needs, economic cost, and legal limitations.
➢ Alternative methods to achieve goals
➢ A “no project” alternative
Alternatives
➢
➢
➢
➢

Move project to a new site
Redesign existing site
Obtain LOMA or LOMR
Conduct the 8 step process to study alternatives

Step 4 – Identify Impacts
➢ Impacts to the floodplain
➢ Impacts to people and property
Types of Impact
➢ Positive or Negative?
➢ Concentrated or Dispersed?
➢ Short or Long Term?
Evaluate negative occupant impacts
➢
➢
➢
➢
➢

Increased costs
Loss of life
Loss of property
Loss of income
Loss of vital services

Evaluate the negative floodplain impacts
➢ Increased flood depth, frequency or velocity
➢ Loss of water quality services
➢ Loss of plant and animal habitat
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Evaluate positive impacts
➢
➢
➢
➢
➢

Remove structures – Demolition
Protect these areas, open spaces, parks, green space
Restore natural contours
Stream restoration
Plant buffers

Step 5 – Minimize, Restore, and Preserve
➢
➢
➢
➢
➢
➢
➢
➢

Minimize harm to lives and property
Limit fill of floodplain
Minimize grading/land disturbance
Relocate non-conforming structures
Preserve natural drainage
Maintain buffers as much as possible
Use detention ponds for any runoff
Minimize tree cutting/grubbing

Mitigation – Occupants

➢
➢
➢
➢
➢
➢
➢

Elevate the structure
Charleston, S.C.
Establish warning system
Inform residence
Mark flood levels
Waterproof all utilities
Anchor structures
Consult FEMA for other requirements

Step 6 – Reevaluate the Project
Is the project still feasible considering?
➢ Exposure to floods
➢ Potential to increase hazards
➢ Additional information gathered in steps 4 and 5
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Step 7 – Publish the Final Notice
If it is determined there is no alternative:
➢
➢
➢
➢
➢

Publish Final Notice
Justify location in flood plain
List alternatives considered
List all mitigation measures
WAIT seven days

Step 8 – Implement the Project
Grantee Staff Must:
➢ Continue to monitor and ensure mitigation measures are included in agreements and contract
documents
8 Step Process – Timing
PROCESS MUST BE COMPLETE PRIOR TO FINDING OF NO SIGNIFICANT IMPACT

12.3 Wetland Management – Executive Order 11990 & Clean Water Act
Why must we comply?
Agencies must, where practicable:
➢ Avoid adverse impacts – short and long term
➢ Avoid support of construction – direct and indirect
*This excludes Federal Permitting*
When do we not need to comply?
When there is no new construction.
➢ Rehabilitation without expansion
➢ Demolition
➢ Reconstruction without expansion
In ERR state: “No new construction, no potential to affect wetlands. – See Exhibit “X” in your narrative.
When do we need to comply?
New Construction
➢
➢
➢
➢
➢
➢

Draining
Dredging
Channelizing
Filling (also regulated under the clean water act)
Diking or impounding, and
Related activities that impact E.O. 11990, including incidental wetland protection.
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DEFINITION: Areas that are inundated by surface or ground water with a frequency sufficient to
support and under normal circumstances does or would support a prevalence of vegetative or aquatic
life that requires saturated or seasonally saturated soil conditions for growth and reproduction. These
“areas” generally include swamps, marshes, bogs, and similar areas such as sloughs, wet meadows, river
overflows, mud flats and natural ponds.
*Includes jurisdictional and non-jurisdictional Section 404 Clean Water Act wetlands*

How do we comply?
24 CFR Part 55 & E.O. 11990
Consider:
➢ Public health, safety, and welfare:
✓ Water quality and supply
✓ Hazard control and mitigation
➢ Natural Resource Maintenance:
✓ Commercial and non-commercial resources
➢ Public Interest Uses:
✓ Recreational
✓ Scientific
✓ Cultural
Step1a – Determine if Wetlands Exist
Sources of information:
➢ National Wetlands Inventory Maps
➢ US Fish and Wildlife Service Staff
➢ Local Soil Survey
➢ US Army Corps of Engineers Staff
➢ Private Consultant
No Wetlands on Site
➢ Document in ERR
➢ Narrative should state, “Project will not affect wetlands per National Wetlands Inventory Map –
See attached Exhibit “F”(or the letter or number you assign)
➢ Process Complete
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Step 1b - Wetlands on Site
If no new construction in wetland:
➢ Protect with restrictions/covenants
➢ Complete the 8 step process (same as floodplains)
If new construction in wetland:
➢ Modify project to avoid wetlands
➢ Conduct 8 step process OR;
➢ Reject project
Steps 2 & 3 – Notice & Alternatives
➢ Publish 1st notice, See floodplain presentation at
https://www.hudexchange.info/programs/environmental-review/wetlands-protection/
Step 3 – Alternatives, See floodplain presentation
Step 4 – Impacts
Negative Occupant Impacts
➢ High maintenance/construction cost
➢ Loss of:
o Water management
o Recreation
o Aesthetics
o Education
Step 5 – Mitigation
➢ Minimize site grading and filling
➢ Modify site layout/reduce footprint
➢ Modify construction methods
➢ Modify vegetation management
➢ Maintain buffer areas
➢ Utilize wetland
➢ On or off site:
➢ Preservation
➢ Restoration
➢ Enhancement
Step 6 – Reconsider Alternatives, See floodplain presentation
Step 7 –Publish Second Notice, See floodplain presentation and
https://www.hudexchange.info/programs/environmental-review/wetlands-protection/
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Step 8 – Implement with Mitigation

Wetland enhancements

1. Stop log structure
2. Mallard nest
3. Songbird House
4. Basking log
5. Walkway
6. Native wildflowers
7. Observation blind
8. Wood duck nest

9. Food plot
10. Upland wildlife habitat
11. Tree planting
12. Goose nest
13. Nesting island
14. Native grass planting
15. Bat house

12.4 Clean Water Act

When do we not have to comply?
➢ Draining wetlands; and
➢ Filling non-jurisdictional wetlands
➢ Non-jurisdictional wetlands: Isolated, intrastate waters that are non-navigable (SWANCC,
2011), AND Waters without “significant nexus” to navigable waters (Carabel/Rapanos, 2006)
➢ ABOVE ACTIONS ARE COVERED BY EO 11990
When do we have to comply?
➢ Filling Sec.4 Jurisdictional Waters
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➢
➢
➢
➢
➢

Wetlands
Other special aquatic sites (mudflats)
Open waters
Streams/rivers
Gov’t and private actions are both subject to compliance

How do we comply?
Step 1 – Determine if Wetlands Exist
Off site:
➢ National Wetlands Inventory Map
➢ Local Soil Survey
➢ USGS Topo Maps
➢ Aerial Photographs
➢ Other Environmental Reviews
On site – 3 features
Amended 1987 Manual
Off-site sources:
➢ National Wetlands Inventory Maps
➢ USGS Topographic Maps
➢
➢
➢
➢
➢
➢
➢

Other off-site sources:
Previous site evaluations
Other agency evaluations
Stream gauge data
Local Information:
Local Experts
Adjacent Property Owners
Local state, county, and city maps

On-Site Determinations
➢ Hydrophytic Vegetation
➢ Hydric Soil
➢ Hydrology Indicators
Step 2 – Permitting
General Permits
➢ Nationwide Permits
➢ Regional Permits
Individual Permits
Nationwide Permits
➢ Impacts of <1/3 or ½ acre
➢ Total of 27 General Conditions
➢ Meet Federal Requirements (Section 106 Consultation)
➢ Comply with state 401 Certifications
➢ Comply with Regional Conditions
➢ Pre-notification?
➢ Required Mitigation techniques
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Individual Permits
➢ Impacts of > 1/3 or ½ acre.
Non-minimal impacts
➢ Rare wetlands impacts
➢ High value water impacts
➢ Any activities without General Permits
➢ Any activities not meeting General Permit conditions
Components of Individual Permits
➢ Application
➢ Public Notice
➢ Consult with Agencies
➢ NEPA Review
➢ Section 404(b) Analysis
➢ Public Hearings?
➢ Permit is either issued or denied

12.5 Coastal Zone Management Act – 16 U.S.C. 1451, 307 (c), (d) (CZMA)
Why do we have to comply?

Rhode Island
WE are the RE (Responsible Entity).
➢ 24 CFR 58.1(b)
➢ CZMA – 24 CFR 58.5(c)
When is compliance with the CZMA necessary?
Anytime the project consists of:
✓ New Construction
✓ Conversion of land use
✓ Major Rehabilitation
✓ Acquisition of undeveloped land
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How do we comply with the CZMA?
Step 1 – Determine if site is in a Coastal Management Zone
https://coast.noaa.gov/digitalcoast/data/boundaries.html or
https://www.coast.noaa.gov/czm/mystate/
Step 2 – If “No”
Document in ERR as “The project is not located in a Coastal Management Zone. See attached Exhibit
G” (or the number or letter you assign to the exhibit).
If “Yes”, does it involve?
✓ New Construction
✓ Conversion of land use
✓ Major rehab
✓ Acquisition of undeveloped land
If “No”
Document in ERR as, “The project is located in a Coastal Management Zone, however, compliance is
not triggered. The project does not consist of new construction, conversion of land use, major rehab, or
acquisition of undeveloped land.”
If “Yes”
The RE must obtain a Federal Consistency Determination 90 days before the final approval of the
activity.
https://coast.noaa.gov/czm/consistency/
Federal Agency must provide a Consistency Determination

12.6 Sole Source Aquifers – 40 CFR Part 149
Why do we have to comply?
The Safe Drinking Water Act of 1974 and 24 CFR 58.5(d) and 50.4(d)
When do we need to comply?
Is project located in a SSA?
For region IV:
www.epa.gov/region4/water/groundwater/r4ssa.html
https://www.epa.gov/dwssa
Check epa.gov for other regions
https://www.epa.gov/dwssa/sole-source-aquifer-project-review and
https://www.epa.gov/dwssa/sole-source-aquifer-contacts-epas-regional-offices
If yes, will the project consist of new construction or conversion of land use?
If no, document in ERR. Print maps and mark project site clearly. Narrative should state, “The project is
not located in a Sole Source Aquifer. See attached Exhibit.
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If yes, the RE must consult with EPA. Consult with project location Water Protection Division.
Check with EPA for the representative in your region.

12.7 Endangered Species Act – 50 CFR Part 402, Sections 7 and 9
Why must we comply with Section 7?
The Endangered Species Act requires agencies to:
➢ Not jeopardize the existence of threatened & endangered species.
➢ Consult with USFWS or NMFS for guidance
**Applies to Federal Actions**
Why must we comply with Section 9?
Prohibits “taking” of:
➢ Endangered fish
➢ Endangered wildlife
**Applies to Federal and Non-Federal Actions**

Red Cockaded
Woodpecker

For the purposes of this section, “take” means to:
Harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, or collect.
Harass: Encourage potential injury or change behavior patterns.
Harm: Habitat modification that adversely affects behavior patterns.
How do we comply with Section 9?
Informal Consultation – Steps 1 – 4
Step 1
Do our activities have a potential to affect threatened and endangered species?
No,
➢ if we are rehabilitating WITHOUT expansion
➢ if we are demolishing WITHOUT unusual noise
➢ if we are reconstructing WITHOUT expansion OR unusual noise
Your narrative in the ERR should state, “No ground disturbance, vegetation removal, or atypical noise
generation – No effect.”
As an option, you may also consult with USFW/NMFS.
Step 1 Continued
Do our activities have a potential to affect threatened and endangered species?
Yes,
➢ if we are building new construction
➢ if we are reconstructing WITH expansion or unusual noise
➢ if we are demolishing WITH unusual noise
➢ if we are conducting infrastructure improvements
➢ if we are conducting landscaping activities
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Potential to Affect Questions that must be asked.
➢ Are threatened and endangered species in our jurisdiction?
➢ Will the habitats of those T & E species be affected?
➢ Will these T & E species be affected?
Step 2
Do threatened and endangered species exists in our jurisdiction?
Consult with USFW/NMFS to obtain the county species list and watershed information/aquatics
information.
If no threatened and endangered species are found to exist in your jurisdiction, the ERR must include
county list or watershed/aquatics maps. Your narrative in the ERR should state, “No threatened or
endangered species exist in this jurisdiction – No effect. See exhibit for list and maps.”
You may also obtain USFW/NMFS concurrence as additional documentation.
Step 3
Threatened and endangered species exist in jurisdiction
Obtain habitat information – written information
Species recovery plan – http://endangered.fws.gov/
Natural heritage reports
Expert Discussions
Consult with USFW/NMFS Staff and Heritage Program Staff
Step 4
Could threatened and endangered species habitat be affected?
Could our activities directly affect, indirectly affect, or have cumulative effects on threatened and
endangered species’ habitats?
Does habitat of T & E species exists within our project site?
The environmental review staff of your jurisdiction may be able to determine if a T & E species habitat
exists within a project site OR the staff may consult with a biologist if necessary.
The environmental review staff must:
➢ conduct a site visit
➢ include a general habitat description compared to a description of the project site in the ERR
➢ include a site map and photographs of the site in the ERR
➢ include a statement in narrative, “No habitat exists to support T & E species within our project
site – No effect. See exhibits for habitat description and map.”
If consulting a biologist the ERR must include:
➢ biologist survey methodology
➢ detailed habitat description
➢ site photographs and site maps
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➢ biologist qualifications
➢ include a statement in narrative, “No habitat exists/no potential to directly or indirectly affect T
& E species habitat – No effect. See exhibits for biologist survey.”
If our project site is found to contain habitat that could support listed threatened and endangered
species, a biological survey MUST BE OBTAINED.
A biologist must survey for existence of species and the potential effects.
If no species present, the narrative should state, “No species present, as determined by biological
survey. Our activities are not likely to adversely affect T & E species in our jurisdiction. See exhibit for
biological survey information.”
**USFWS concurrence is REQUIRED**
If a threatened and endangered species if found to be present within our project site, FORMAL
CONSULTATION IS REQUIRED.
Formal Consultation – Steps 5 – 6
The biological assessment initiates the Formal Consultation process.
Required when our activities are “likely to adversely affect T & E species.”
Includes a Biological Opinion – Finding
May include incidental take statement
Step 5 – Biological Assessment
➢ Species Description
➢ Project Description
➢ Effect Analysis:
• Direct Effects
• Indirect Effects
• Cumulative Effects
➢ Alternatives Analysis
Step 6 – Biological Opinion
Finding of “not likely to jeopardize the existence of a listed species” OR;
“likely to jeopardize the existence of a listed species”
Identify reasonable and prudent:
➢ Alternatives
➢ Measures
Alternatives may be alternative actions and/or action modifications that lessen the effects.
Measures – Incidental Take Conditions
Incidental Take Statement
➢ Section 9 Exemption
➢ Measures and Alternatives
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➢ Terms and conditions
➢ Not used for plants (Mitigation if Federal Nexus)
Examples of Alternatives
✓ Minimize vegetation removal
✓ Modify site layout
✓ Reduce project footprint
✓ Modify erosion/sediment controls
✓ Modify storm water controls
✓ Modify construction schedules
✓ Modify landscaping/maintenance practices
✓ Separate species and residents
✓ Conservation easements/deed restrictions
Examples of Measures
✓ Relocate and salvage
✓ Educate employees/residents
✓ Alter project footprint
✓ Alter construction dates to avoid key seasons for affected species
✓ Acquire/preserve habitat for affected species
✓ Create new habitat for affected species

12.8 Wild & Scenic Rivers – 24 CFR Part 58.5(f)
Why must we comply?
It is U.S. policy that designated rivers should be developed in a manner that preserves their free-flowing
and high water quality conditions.

Chattooga River, Northeast Georgia
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When must we comply?
If our project involves:
➢ New Construction
➢ Change of Use
➢ Major Rehabilitation
➢ Acquisition of Land
Is the project located within 1 mile of a designated wild & scenic river?
https://www.rivers.gov/map.php?
Go to https://www.rivers.gov/map.php and download the U.S. map. We recommend the highest
resolution. Zoom in on your state, take a screenshot of it, put it into a word document and use this as
your Wild & Scenic Rivers exhibit.
If the project IS located within 1 mile of a W & S River, then funds may not be used for the project. If
the project IS NOT located within 1 mile of a designated W & S River, then you are in compliance.
The narrative should state, “No wild and scenic rivers are located within 1 mile of the project site. See
Exhibit for list and map.”

12.9 The Clean Air Act – 24 CFR Part 58.5(g)

Why must we comply?
Federal Assistance is prohibited for use with projects that do not conform to The Clean Air Act and
SIPS.
When must we comply?
If your project IS located within non-attainment area and the project produces traffic or parking volumes
exceeding the standards or requires installation of stationary emitters that require permits.
For a non-attainment area map – https://www.epa.gov/green-book/green-book-map-download
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Standards that DO NOT invoke compliance with the CAA.
Non-attainment areas – < 500 additional parking spaces or 1,000 new parking spaces
Attainment areas - < 1,000 additional parking spaces or 2,000 new parking spaces
How do we comply with the CAA?
✓ State Air Quality Approval required if above limits.
To find the contact for your state – https://www.epa.gov/indoor-air-quality-iaq/epa-regional-office-andstate-indoor-air-quality-information
The Clean Air Act and Asbestos
Compliance is required if there is a rehabilitation or demolition of properties containing asbestos. An
inspection must be performed by a certified asbestos inspector. The report should include pictures,
testing methodology, results of laboratory analysis, and inspector certifications, at a minimum.
Check with your state for individual requirements. They may be more stringent! Ultimately, the owner
has the liability!

12.10 Farmland Protection Policy Act – 24CFR Part 58.5(h)
This act helps to ensure that prime or important farmland is not unnecessarily and irreversibly
developed.
When must we comply?
If our project entails new construction or acquisition of land OUTSIDE the urbanized areas on the U.S.
Census Bureau Map – http://www2.census.gov/geo/maps/metroarea/us_wall/Feb2013/cbsa_us_0213.pdf
How do we comply?
If our project is in a non-urban area and consists of new construction or land acquisition, we must
consult NRCS to determine whether the project impacts important farmland.
http://www2.census.gov/geo/maps/metroarea/us_wall/Feb2013/cbsa_us_0213.pdf
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12.11 Environmental Justice – 24CFR Part 58.5(j) & Executive Order 12898
https://www.hudexchange.info/programs/environmental-review/environmental-justice/
For other regions, replace region 4 with the appropriate number.
How do we comply?
The jurisdiction must ask itself, is there an adverse environmental impact or condition that will
disproportionately affect low income or minority populations?
When do we comply?
When there is evidence of adverse disproportionate impact and;
the project consists of:
➢ Acquisition of existing housing
➢ Acquisition of land for development
➢ New construction
The site must be rejected OR the jurisdiction must document the mitigation efforts implemented to
decrease or eliminate adverse disproportionate impacts.
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12.12 Noise Abatement & Control 24 CFR Part 51B
Responsible entities must consider:
➢ Criteria and standards in ER process; and
➢ Mitigation for noise sensitive development in noise exposed areas
General Noise Sensitive Uses include:
➢ Housing
➢ Hospitals and Nursing Homes
➢ Schools and Libraries
➢ Churches
➢ Office buildings
➢ Outdoor recreational areas
Noise Compatible Uses include:
➢ Parking areas
➢ Utilities (including structures).
➢ Sidewalks
➢ Non-recreational open spaces
➢ Commercial facilities
NOISE STANDARDS
DNL – day-night average sound level
(Ldn) = 24-hour average sound level, in decibels(dbl), after adding 10 dbl to nighttime (10 p.m. to 7 a.m.)
sound levels.
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Exterior Noise Levels
Acceptable <65 DNL
Normally Unacceptable >65 DNL to 75 DNL
Unacceptable > 75 DNL
Interior Noise Goal
Interior Goal <45 DNL
Acceptable Exterior Levels:
✓ Assume interior <45 DNL
Exterior 65-70 DNL
(add 5 dbl of attenuation)
Exterior 70-75 DNL
(add 10 dbl of attenuation)
IMPLEMENTATION
Noise Sources
➢ Major Airports within 15 miles
➢ Significant roads within 1,000 feet
➢ Railroads within 3,000 feet
➢ Artillery Ranges
Significant Roads are roadways with AADTs > 10,000
Roadways designed for such volumes are:
➢ Interstates
➢ U.S. Highways
➢ State Highways
➢ Urban Arterials (4 lane with curb and gutter)
➢ Rural Arterials
The below information is taken directly from 24 CFR 51.106 - Implementation
(a)
Use of available data. HUD field staff shall make maximum use of noise data prepared by others
when such data are determined to be current and adequately projected into the future and are in terms
of the following:
(1)
Sites in the vicinity of airports. The noise environment around airports is described sometimes
in terms of Noise Exposure Forecasts, abbreviated as NEF or, in the State of California, as Community
Noise Equivalent Level, abbreviated as CNEL. The noise environment for sites in the vicinity of airports
for which day-night average sound level data are not available may be evaluated from NEF or CNEL
analyses using the following conversions to DNL:
DNL≉NEF 35
DNL≉CNEL
(2)
Sites in the vicinity of highways. Highway projects receiving Federal aid are subject to noise
analyses under the procedures of the Federal Highway Administration. Where such analyses are
available they may be used to assess sites subject to the requirements of this standard. The Federal
Highway Administration employs two alternate sound level descriptors: (i) The A-weighted sound level
not exceeded more than 10 percent of the time for the highway design hour traffic flow, symbolized as
L10; or (ii) the equivalent sound level for the design hour, symbolized as Leq. The day-night average
sound level may be estimated from the design hour L10 or Leq values by the following relationships,
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provided heavy trucks do not exceed 10 percent of the total traffic flow in vehicles per 24 hours and the
traffic flow between 10 p.m. and 7 a.m. does not exceed 15 percent of the average daily traffic flow in
vehicles per 24 hours:
DNL≉L10 (design hour)—3 decibels
DNL≉Leq (design hour) decibels
Where the auto/truck mix and time of day relationships as stated in this section do not exist, the HUD
Noise Assessment Guidelines or other noise analysis shall be used.
(3)
Sites in the vicinity of installations producing loud impulsive sounds. Certain Department of
Defense installations produce loud impulsive sounds from artillery firing and bombing practice ranges.
Noise analyses for these facilities sometimes encompass sites that may be subject to the requirements of
this standard. Where such analyses are available they may be used on an interim basis to establish the
acceptability of sites under this standard. The Department of Defense uses day-night average sound level
based on C-weighted sound level, symbolized LCdn, for the analysis of loud impulsive sounds. Where
such analyses are provided, the 8 decibel addition specified in § 51.103(b), is not required, and the same
numerical values of day-night average sound level used on an interim basis to determine site suitability
for non-impulsive sounds apply to the LCdn.
(4)
Use of areawide acoustical data. HUD encourages the preparation and use of areawide
acoustical information, such as noise contours for airports. Where such new or revised contours
become available for airports (civil or military) and military installations they shall first be referred to the
HUD State Office (Environmental Officer) for review, evaluation and decision on appropriateness for
use by HUD. The HUD State Office shall submit revised contours to the Assistant Secretary for
Community Planning and Development for review, evaluation and decision whenever the area affected is
changed by 20 percent or more, or whenever it is determined that the new contours will have a
significant effect on HUD programs, or whenever the contours are not provided in a methodology
acceptable under § 51.106(a)(1) or in other cases where the HUD State Office determines that
Headquarters review is warranted. For other areawide acoustical data, review is required only where
existing areawide data are being utilized and where such data have been changed to reflect changes in
the measurement methodology or underlying noise source assumptions. Requests for determination on
usage of new or revised areawide data shall include the following:
(i)
Maps showing old, if applicable, and new noise contours, along with brief description of data
source and methodology.
(ii)
Impact on existing and prospective urbanized areas and on development activity.
(iii)
Impact on HUD-assisted projects currently in processing.
(iv)
Impact on future HUD program activity. Where a field office has determined that immediate
approval of new areawide data is necessary and warranted in limited geographic areas, the request for
approval should state the circumstances warranting such approval. Actions on proposed projects shall
not be undertaken while new areawide noise data are being considered for HUD use except where the
proposed location is affected in the same manner under both the old and new noise data.
(b)
Site assessments. Compliance with the standards contained in § 51.103(c) shall, where
necessary, be determined using noise assessment guidelines, handbooks, technical documents and
procedures issued by the Department.
(c)
Variations in site noise levels. In many instances the noise environment will vary across a site,
with portions of the site being in an Acceptable noise environment and other portions in a Normally
Unacceptable noise environment. The standards in § 51.103(c) shall apply to the portions of a building or
buildings used for residential purposes and for ancillary noise sensitive open spaces.
(d)
Noise measurements. Where noise assessments result in a finding that the site is borderline or
questionable, or is controversial, noise measurements may be performed. Where it is determined that
noise measurements are required, such measurements will be conducted in accordance with methods
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and measurement criteria established by the Department. Locations for noise measurements will
depend on the location of noise sensitive uses that are nearest to the predominant noise source (see §
51.103(c) ).
(e)
Projections of noise exposure. In addition to assessing existing exposure, future conditions
should be projected. To the extent possible, noise exposure shall be projected to be representative of
conditions that are expected to exist at a time at least 10 years beyond the date of the project or action
under review.
(f)
Reduction of site noise by use of berms and/or barriers. If it is determined by adequate analysis
that a berm and/or barrier will reduce noise at a housing site, and if the barrier is existing or there are
assurances that it will be in place prior to occupancy, the environmental noise analysis for the site may
reflect the benefits afforded by the berm and/or barrier. In the environmental review process under §
51.104(b), the location height and design of the berm and/or barrier shall be evaluated to determine its
effectiveness, and impact on design and aesthetic quality, circulation and other environmental factors.
[44 FR 40861, July 12, 1979, as amended at 61 FR 13334, Mar. 26, 1996]
6 Step Noise Implementation
This is a breakdown of the above information.
Step 1 – Review Maps
✓ USGS Topographic Maps
✓ Local Railroad Maps – for GA go to http://www.dot.state.ga.us/maps/Pages/Railroad.aspx
✓ Local Highway Maps
Use Google maps distance calculator – It can be found at http://www.daftlogic.com/projects-googlemaps-distance-calculator.htm
Enter your project address and find the nearest sources of noise to get a distance in feet or miles.
Document in ERR. Your narrative should state, “Our project is located more than 1,000 feet from a
major highway, more than 3,000 feet from a railroad, and more than 15 miles from an airport. See
exhibit for maps.”
No further action is needed.
If the distances for one or more of the identified noise sources are not met, continue to Step 2.
Step 2 – Review Data
✓ USGS Topo Maps
✓ Local Railroad Maps
✓ Local Highway Maps
Subject property is:
>3,000’ from rail line
>15 miles from airport, but
<1,000’ from a designated major highway
Check the AADT of the highway. Go to
https://www.fhwa.dot.gov/policyinformation/travel_monitoring/pubs/aadt/
Highway has <10,000 AADT
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➢ Cite maps/photographs
➢ Cite traffic study information
No further action required. Narrative should state, “Project is located more than 3,000’ from a rail line,
more than 15 miles from airport, but less than 1,000’ from a major highway. See exhibit for traffic study
information and maps/photographs.”
Subject property is:
>3,000’ from a rail line
>1,000’ from a designated major highway, but
<15 miles from airport
Contact the airport to get information.
Document airport operations
If you find that the airport does not service large jets, this is a non-major airport and is exempt from the
requirements of 24 CFR Part 51B.
No further action is required.

Step 3 – Noise Assessment
Assessing Highway Noise
✓ Name of Highway
✓ Total ADT (Average Daily Trips) of all vehicles using highway
✓ If an unknown mixture, use HUD percentage
• Automobiles 92%
• Medium Trucks 4%
• Heavy Trucks 4%
Other information
✓
✓
✓
✓
✓

Effective Distance
Average Speed (Posted)
Distance to Stop Sign (Stop lights are not counted)
Night fraction of ADT (10:00 p.m. – 7:00 a.m.) Typically 15% if unknown
Road Gradient (Typically 2% if unknown)

Plug your numbers into the HUD DNL Calculator https://www.hudexchange.info/programs/environmental-review/dnl-calculator/
Assess Future Traffic
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➢ Project at least 10 years out
➢ Use DOT model predictions if available
➢ If model predictions not available, use DOT assumed growth rate and formula
Future year = Base year X (1 +Growth Rate) X years in the future
Where base year is 92% of total ADT (average daily trips) Presently
Example: Future year = 14,996 X (1 + 0.25)10
Future year = 19,196
Assessing Railroad Noise

Contact Federal Railroad Administration for a list of rail line companies that run near your project.
Once the rail line companies have been identified, contact each company with these questions. Explain
clearly who you are, who you represent, and why you have requested this information. Rail line
companies may be hesitant to give any information for fear of terroristic intentions. If you have any
problems, contact your local HUD Environmental Office for help.
We need to know:
➢ Name of rail line company
➢ Average train operations per 24 hour period
➢ # of nighttime operations
➢ Train type (Diesel)
➢ Average # of engines per train
➢ # of railway cars per train
➢ Average train speed
➢ Is the track welded? Yes or No
Other information
Distance from track (actual)
Use google maps distance calculator to get the distance from track to project
Whistles required? Yes or No
If whistles are required, are they required within a quarter mile of project site? Are there quiet zones?
You may have to contact the local planning department for whistle requirements.
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Multiple Noise Assessment Locations
What if my project is within the minimum distances for two or more of the Noise Sources?
Determine individual DNLs for each and then combine to get total. Most times mitigation or finding a
more noise compatible site will be required.
Step 4 – Noise Mitigation
Mitigation Requirements
There are NO specific noise mitigation requirements for existing buildings and rehabilitation.
For New Construction, we prefer to use the external measures of:
• 65 – 70 DNL add at least 5 decibels
• 70 – 75 DNL add at least 10 decibels
• >75 DNL measures must be approved by a Certifying Officer
Mitigation Actions
✓ Modify site layout; and/or
✓ Construct a barrier; or
✓ Modify construction techniques
Construction Techniques – Go to the StraCat Assessment tool for assistance. Print out results and
include as an Exhibit in your ERR.
https://www.hudexchange.info/resource/2829/sound-transmission-classification-assessment-tool/
https://www.hudexchange.info/programs/environmental-review/noise-abatement-and-control/
Use materials with a high STC (Sound Transmission Class) rating. This is the number of decibels a sound
is reduced as it passes through a material.
STC rated materials and their ratings must be obtained from a design architect. We must verify the
architect’s claims. (Chapter 4 Supplement)
Consideration for:
✓ Walls; and
✓ Windows and Doors (openings); and
✓ Roofs
Noise Barriers
Effectiveness?
Must assess to determine if:
• The barrier is high enough
• The barrier is long enough
• The barrier is constructed of the correct material
• The barrier is properly constructed
Contact HUD FEO for assistance.
Step 5 – ERR Requirements
Existing Construction/Rehabilitation – No special ER requirements
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New Construction
If project is determined to be in the Normally Unacceptable Zone
Prepare an EA; or
EIS if largely undeveloped area or encourages incompatible land use
If project is determined to be in the Unacceptable Zone
Prepare and EIS, unless there are grounds for a waiver.
Largely Undeveloped Area
An area is largely undeveloped if the area within a 2 mile radius of our project is <50% developed for
urban uses, OR infrastructure (water and sewer) is not available or without capacity to serve our
project.
EIS Waiver
An EIS Waiver is acceptable if:
➢ Noise is the ONLY environmental issue; and
➢ There are no noise sensitive activities
The EIS Waiver must be issued by the Certifying Officer.
Step 6 – Implementation
Implement your mitigation techniques
Construct with site layout restrictions, building materials with high STC rating, and/or noise barriers.
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12.13 Explosive and Flammable Operations – 24 CFR 51C
Why must we comply?
HUD Regulation 24 CFR Part 51C – Siting of HUD assisted projects near hazardous facilities
Above ground storage tanks (ASTs) that contain flammable and/or explosive materials can be hazardous.
HUD funds low income housing for people who do not have a choice to decide where they want to live.

BP Bulk Fuel Storage Tank - Knoxville, TN
When must we comply?
This regulation applies to above ground, stationary containers of more than a 100 gallon capacity,
containing common liquid industrial fuels.
When there is a clear line of site between our project site and the above ground storage tank in
question. Signs or other fragile objects do not qualify as obstructions between the project and the AST.
When our project or activity increases the number of people exposed to the hazard.
Residential projects involving:
➢ Construction
➢ Conversion of land use to residential
➢ Rehabilitation where population density is increased
Also, any projects (industrial, commercial, recreation) where people may congregate. Parks are included.
Examples of Hazardous Operations are:
➢ Bulk fuel storage and distribution facilities
➢ Petrochemical Plants
➢ Propane gas storage and distribution points

**See Appendix D for aerial view of Bulk Fuel Distribution Hub from 3,000’**
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When do we need not to comply?
Limitations to 24 CFR 51C are:
➢ High pressure pipelines
➢ Underground storage tanks
➢ Mobile tanks en route
➢ Double wall tanks
➢ Natural Gas tanks with floating tops
How do we comply?
First step is to know the type of container we are dealing with.
For a non-pressurized tank, we must only calculate for thermal radiation. For a pressurized tank, we
must calculate for BOTH blast pressure AND thermal radiation.
Containers are also categorized as diked or not diked. A diked container is a container which has a
perimeter impounding barrier to prevent liquid flow away from container.
Safety Standards are set for structures and people.
➢ Structures: Thermal radiation – 10,000 btu/ft. sq. Hr.; Blast Overpressure – 0.5 PSI
➢ People: Thermal radiation – 450 btu/ft. sq. Hr.; Blast Overpressure – 0.5 PSI
Mitigation: a buffer, (natural or man-made) must exist between the AST and people or structures. This
buffer must result in <10,000 btu/ft.sq. Hr of thermal radiation and 0.5 PSI of blast pressure for
structures and <450 btu/ft.sq.Hr of thermal radiation and 0.5 PSI of blast pressure for people or the
buffer would not be sufficient.
Acceptable Separation Distance (ASD)
➢
➢
➢
➢
➢

ASD is based on level topography and no intervening objects
Mitigation – shielding by topography, existing structures or barriers.
Further mitigation – Design project to withstand blast over pressure and thermal radiation; OR
Bury tanks; OR
MOVE PROJECT/PROPOSAL

Data needed for ASD Calculation
1. Size of the tank(s)
2. Contents
3. Liquid or gas
4. Pressurized or non-pressurized
5. Distance from project site
6. Is the tank diked or not diked?
Data Sources
➢ Site manager/owner
➢ Fire Department/Haz Mat
➢ City Planning Department
Gather site maps and information. Aerial and Topographic Maps are types of information that can be
gathered from the following sources:
➢ USGS
➢ City or County Engineer and/or Planning Office
We will need a:
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➢ Project layout schematic
➢ Project site photographs
➢ Project location map with ASTs marked
Google Maps Distance Calculator
We will measure the distance from our proposed project to the center of largest tank on site. Do this
for all ASTs within a 1 mile radius of our proposed project.
ASD Electronic Assessment Tool
https://www.hudexchange.info/programs/environmental-review/asd-calculator/
Mitigation
Methods:
➢ Dike the tank
➢ Design Double Wall Tanks
➢ Build a buffer (attenuate of energy) Retaining walls between project and hazardous site.
➢ Construct project as to “use” existing structures in the area as buffers
➢ Construct project as to make use of topography of the surrounding land as a buffer
➢ Design and build blast and thermal resistance walls, doors, and windows
IF WE CANNOT ACHIEVE THE ASD, WHAT ARE OUR OPTIONS??
➢ Bury the hazard
➢ Modify the building design to compensate for the lack of Acceptable Separation Distance (ASD)
➢ Design and implement a barrier
➢ Choose another site for our project
Designing Barriers
Who should design the barriers?
ONLY Licensed Professional Civil or Structural Engineers can design and oversee the construction of
mitigation barriers.
How does a barrier work? What does it do?
A barrier works as abatement for thermal heat flux and blast overpressure and provides protection to
HUD assisted projects when the ASD cannot be fully met.

12.14 Hazardous, Toxic, or Radioactive Materials & Substances – 24 CFR
58.5(i)(2)
Why must we comply?
To ensure a project site is free of hazardous materials and is safe for occupants.
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HUD’s Policy
24 CFR Part 50.4(i) and 58.5(i)(2)
We must determine if site is:
Free of hazardous materials, contamination, toxic chemicals and gases, and radioactive substances that
could affect the health and safety of occupants or conflict with intended use of property.
When must we comply?
58.5(i)(2) applies to ALL properties that are being proposed for use in HUD Programs.
We put an emphasis on sites with known hazards such as:
➢ Landfills
➢ Dumps
➢ Industrial Sites
➢ Gas Stations
➢ Substations
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How do we comply?
“The responsible entity shall use current techniques by qualified professionals.”
For multifamily and non-residential properties…..
HUD policy states that the environmental review of multifamily housing or nonresidential property must include
the evaluation of previous uses of the site…..
Basically refers to a Phase I review. ANY MULTIFAMILY PROJECT WITH MORE THAN 4 UNITS ON
A SINGLE SITE REQUIRES A PHASE I ENVIRONMENTAL SITE ASSESSMENT (Phase I ESA). Some
multifamily projects may not require a Phase I ESA IF “general maintenance” i.e. painting, carpet, etc.
Consult with HUD BEFORE making this determination.
Activities that DO NOT Require a Phase I – Single Family Housing
➢ Must still evaluate per 58.5(i)(2)
➢ Use EPA’s Envirofacts Data Warehouse website or other data source to determine if site may
have been contaminated or have incidents of recent releases
➢ Address asbestos for rehabilitation and demolition activities
➢ Document on Statutory Checklist – Hazardous, Toxic, or Radioactive Materials and Substances
Directions for using the Enviromapper website:
1.
2.
3.
4.
5.

6.
7.
8.

Go to https://enviro.epa.gov/enviro/em4ef.home
Type in the address of your project
The location will be centered on the map produced
Zoom out to 0.7 miles and print current screen WITHOUT waste, land, toxics selected. This
will be the first page of your Exhibit showing an overall of the area and the type of contaminants
that exist.
Select waste and wait for markers to appear on map. Click print map. A new print screen will
appear and for some reason the map will automatically zoom in to 0.5 miles. Zoom back out to
0.7 miles, insert your address/project and click print. Print a hard copy and a pdf for future
reference.
Move cursor down to list that was generated with map zoomed out to 0.7 miles. Right click,
“select all”, copy and paste into a word document. Ensure there are no ACRES or CERCLIS
sites that appear on list.
Repeat the process for land and toxics.
Your backup documentation should include: overall map, waste list, waste map, land list, land
map, toxics list, toxics map.

If no ACRES or CERCLIS sites are produced, you have met the requirements for this statute. Label your
backup documentation and state findings in your narrative on the checklist.
What are the current techniques and standards?
Federal Laws and Regulations regarding Toxics
❖ RCRA (Resource Conservation and Recovery Act of 1976, As Amended) – framework for the
management of solid waste from “cradle to grave.”
❖ CERCLA (Comprehensive Environmental Response, Compensation, and Liability Act of 1980,
As Amended) – established a fund for government cleanup i.e. Superfund. Includes standards for
protections under “Innocent Landowner” Defense
❖ 40 CFR 312 – “All Appropriate Inquiry” (required to qualify for Innocent Landowner Defense
under CERCLA
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40 CFR 312 – Standards and Practices for All Appropriate Inquiries
EPA Regulation effective November 2005.
ASTM E1527 – 2005 “Current Standard for Phase I Environmental Site Assessment (ESA’s)
Clarifies:
➢ Environmental Professional
➢ Requirement for Interviews
➢ Review of Historic Documents
➢ Search for Recorded Cleanup Liens
➢ Reviews of Government Release and Storage Records
➢ On-site Visual Inspection
➢ Relationship of Price to Value
➢ Likeliness of Contamination
Environmental Professional:
➢ Professional Engineer (PE) / Geologist (PG) with 3 years experience
➢ Bachelor’s Degree in engineering, environmental science, or earth science with a minimum of 5
years experience
➢ Any Bachelor’s Degree by final rule with 10 years full time related experience (Not acceptable
for Part 50 reviews)
What is a Phase I Environmental Assessment?
It is a standard created by ASTM for real estate transactions.
The site is assessed for:
➢ Previous uses - What was the site used for in the past?
➢ Site observation – What is the site currently used for?
➢ Adjacent uses – What are the properties immediately adjacent to the site used for?
The Phase I Site Assessment Includes:
➢ Review of Historical Sources and Previous owners/uses of site by way of maps, titles, liens, etc.
➢ Interviews with past and present owners
➢ Comprehensive record search on the federal, state, and local levels
➢ Visual Inspections of site and adjacent sites
➢ A written report including any recognized environmental conditions (REC’s)
The Phase I Site Assessment Does Not Include:
➢ Physical Testing (Soil, Water, Air)
➢ Asbestos, Radon, or Lead – Based Paint
➢ Wetlands, Historic, Endangered Species, etc.
➢ Delineation of any potential contamination
➢ Quantified Risk (May include recommendations)
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Reviewing the Phase I Site Assessment Report and Documentation
At a minimum, the document must:
➢ Be no more than 1 year old (ATM) from acquisition
➢ Document aspects that had to be updated if over 180 days old (interviews, visual inspections,
records search, etc.)
➢ Be within 180 days from application for HUD MF
➢ Contain Environmental Professional’s opinion of Recognized Environmental Conditions and
possess his/her signature
➢ Identify data gaps
➢ Have a declaration that it meets 40 CFR Part 312
Why do we need to do a Phase I anyway?
1. It is required for Innocent Landowner Defense/CERCLA which states that you:
✓ Didn’t contaminate the site yourself
✓ Couldn’t have known that it was contaminated
✓ Made inquiries to find out about possible contamination
✓ Consulted with state and local officials
2. It is required for certain Part 58 activities (multifamily and nonresidential properties)
3. It is required for certain programs (MAP Guide; Hope VI; Brownfields)
Vapor Encroachment Screen – ASTM 2600 – 10
This is an additional screen to determine if a “vapor encroachment condition (VEC)” exists. “Chemicals
of Concern” are evaluated to determine if they may have migrated as vapors onto a property.
This is voluntary for Part 58 projects. It is required for Part 50 MAP projects. Under CERCLA, Federal
Agencies that own properties are required to take “all remedial action necessary to protect human
health and the environment.”
BUYER BEWARE!!
A buyer should beware of:
➢ An overanxious seller or donor
➢ Seller’s reluctance to allow environmental inspection
➢ Seller’s reluctance to accept contingency clauses
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➢ Properties being sold “as is”
➢ Unexplained concessions in price to speed up the sale of the property
Phase II Environmental Site Assessment
A Phase II evaluated “Recognized Environmental Conditions” (REC’s)
Soil and water samples are taken and analyzed as well as other on site substances.
The purposes of the Phase II are to evaluate the nature and extent of contamination, assess the
feasibility of the project ($$), and to satisfy AAI/ Innocent Landowner Defense.
Standard Practice for a Phase II ESA – ASTM E1903 – 11
➢ This standard was recently updated in July of 2011
➢ It is intended to assist the user in obtaining data concerning actual property conditions
➢ It assesses if there has been a hazardous release; Brownfield Site
➢ It provides information on continuing obligations under CERCLA
➢ It provides information relative to determining business environmental risk, reporting
requirements, etc.
Phase II ESA Does Not Include:
➢ A guarantee against environmental liability
➢ Identification of all potential contaminants
Remedial Action and Cleanup
If the Phase II Environmental Site Assessment identifies contamination and the parties wish to proceed
with the site, cleanup will be required in accordance with Part 50.3(i)(1) and 58.5(i)(2)(i).
Remember… It is HUD policy that all properties proposed for use in HUD programs be free of hazardous
materials, contamination, toxic chemicals and gases, and radioactive substances…….
HUD Requirements for Cleanup
The cleanup requirements differ depending on the program.
Under Part 50 – Office of Housing, we must eliminate contamination necessary to meet Federal, State,
and local health standards (some Risk Based Cleanup Approaches (RBCA) now allowable)
Under Part 58, the level of cleanup is up to the RE if health and safety of occupants is not affected. This
allows more flexibility for responsible entities.
Why must we cleanup?
➢ It is a NEPA Requirement – HUD must evaluate and minimize impacts
➢ It is a part of HUD’s mission – “Decent, safe, and sanitary housing…..”
➢ It reduces financial liability and risk
➢ It helps to retain the value of the property
➢ It helps maintain a positive relationship with the community
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ASBESTOS, LEAD – BASED PAINT, RADON
Lead–Based Paint (LBP) – HUD’s regulations can be found at 24 CFR Part 35
Asbestos – It is regulated by the EPA. The EPA developed procedures for renovations and/or demolition
Radon – There is no specific regulation. See EPA guidance “Citizens Guide to Radon”.
A little more on Asbestos:
➢ HUD does not have a specific regulation for asbestos. HUD’s Policy Memo CPD – 90 – 44
explains grantee obligations for rehabilitation/demolition activities.
➢ NESHAP could be triggered if rehab/demo of properties containing asbestos.
https://www.epa.gov/asbestos/epas-notification-rules-and-regulations-regarding-demolitionasbestos-containing-structures
➢ Removal/abatement depends on condition of the material containing asbestos
➢ Responsibility for asbestos issues rests solely with the property owner!!
➢ Testing is the only sure way to know if asbestos is present

The Last Word on Toxics…..
➢ Applies to ALL properties
➢ We must complete a Phase I for multifamily and nonresidential properties
➢ For a single family residence, we use the Envirofacts Warehouse and mapping system to
document compliance
➢ HUD encourages cleanup, but it can be costly
➢ The Responsible Entity will assume the risk.
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12.15 Airport Clear Zones and Accident Potential Zones – 24 CFR Part 51,
Subpart D
Why must we comply?
Refer to 24 CFR 50.4(k) and 24 CFR Part 58.5(i) and 58.6(d)
HUD funds low income housing for residents that have no choice on where they want to live. Civil
Runway Clear Zones and Military Air Installation Compatibility Use Zones are hazardous areas.
HUD’s policy is to prevent incompatible development.

Military Jet Crash in San Diego, CA Neighborhood
When must we comply?
An impact review is required when the project is located within 2,500 feet of the end of a civilian
airport and/or 15,000 feet from the end of a military airport.
In regards to civilian airports, this regulation prohibits the use of funds for:
➢ New Construction
➢ Major Rehabilitation that is > 75% of fair market price
➢ The Increase in Population Density
In regards to military airport clear zones and accident potential zones, this regulation prohibits the use
of funds for:
➢ New Construction
➢ Major Rehab that is >75% of fair market price
➢ The Increase in Population Density
How do we comply?
➢ Contact airport manager for map of layout of airport and runways. Google Earth and Google
Maps Distance Calculator to determine the exact distance from the end of the runway to the
project site.
➢ Assessment Tools for Environmental Compliance (ATEC)
➢ HUD’s website: https://www.hudexchange.info/programs/environmental-review/ Civilian,
commercial service airports designated in the National Plan of Integrated Airport Systems
(NPIAS) can be found at https://www.faa.gov/airports/planning_capacity/npias/
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If an impact review is required, the Environmental Review must contain written determination by airport
operator stating that the site is in or out of clear zone.
A notice is required if leasing, purchasing, or selling of property within a Clear Zone or Accident
Potential Zone.
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Appendix A – Correspondence
The following pages are correspondence from HUD Regional offices regarding the information, language,
maps, lists, and other supporting documentation that should be included in the ERRs.
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Appendix B – HUD Region Contacts
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Appendix C – Sample Environmental Reviews
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Appendix D – Supplemental Maps
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Appendix E – Current Forms
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